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STATE OF MICHIGAN 
 
 IN THE SUPREME COURT 
 
 
PEOPLE OF THE STATE OF MICHIGAN, 
       Supreme Court No. 153828 
  Plaintiff-Appellee, 

      Court of Appeals No. 324018    
-vs- 
             Circuit Court No. 14-0152-01 
THEODORE PAUL WAFER 
 
  Defendant-Appellant. 
 
_____________________________________/ 
 
 DEFENDANT-APPELLANT’S 
 MOTION FOR RECONSIDERATION 
 
 Defendant-Appellant THEODORE PAUL WAFER, through his attorneys, the STATE 

APPELLATE DEFENDER OFFICE, by JACQUELINE J. MCCANN, Assistant Defender, 

asks this Honorable Court to grant reconsideration of its March 9, 2018 order and states the 

following in support: 

 1. Following oral argument on the application, on March 9, 2018, this Court issued an 

order denying leave to appeal.  (Appendix A, MSC order 3/9/18). 

2. While this Court granted oral argument in relation to jury instruction issue raised in 

his application, Mr. Wafer seeks reconsideration on his conflicting verdicts/Double Jeopardy issue.  

(Appendix B, Appellant’s Application for Leave to Appeal, Issue I).   Being convicted and 

sentenced for both second-degree murder (requiring malice) and statutory manslaughter (statutorily 

defined as acting without malice), with their conflicting mens rea elements, for the same death, is 

unlawful and a double jeopardy violation. 

3. Since the time Mr. Wafer’s application was filed in this Court, the Court of Appeals 

has issued two published opinions that would entitle Mr. Wafer to relief on this issue.   
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4. Mr. Wafer filed a supplemental authority on People v Davis, 320 Mich App 484 

(2017) in this Court.  (Appendix C).  Davis holds that convicting a defendant of offenses that have 

mutually exclusive mens rea requirements is unlawful and implicates a Double Jeopardy problem. 

5. The prosecutor filed a response to that supplemental authority arguing that the Court 

of Appeals had wrongly decided an issue of first impression.  (Appendix D). 

6. More recently, the Court of Appeals decided People v Williams, ___ Mich App ___ 

(Docket #332834)(February 22, 2018) in a similar vein.  The Court of Appeals vacated the larceny 

in a building conviction while affirming the larceny from a person conviction, finding them to be 

mutually exclusive offenses, citing Davis, supra.   

7. Binding precedent issued while a defendant’s case is still pending on direct appeal 

should be applied to that defendant’s case.  See People v Lockridge, 498 Mich 358, 394 (2015). 

8. Below in the instant case, Judge Servitto dissented on this issue.  She would have 

granted relief to Mr. Wafer.  (Appendix E, COA opinion). 

9. This issue is of great importance to Mr. Wafer because the invalid manslaughter 

conviction was scored in Prior Record Variable 7 as a concurrent conviction and by itself raised Mr. 

Wafer’s sentencing guidelines range by two ranges from A-II (144-240) to C-II (180-300/life).  

The trial court judge imposed a sentence at the bottom of the inappropriately inflated sentencing 

guidelines range (180 months), believing that she could not depart downward for lack of a 

substantial and compelling reason, pre-Lockridge.1   Mr. Wafer’s requested relief on this issue is 

that the manslaughter conviction be vacated and resentencing granted on the second degree murder 

conviction under the recalculated lower sentencing guidelines range.  (See application for leave to 

appeal and COA brief on appeal.) 

                                                 
1  The Court of Appeals remanded for a Crosby hearing, and the prosecutor did not appeal from 
that decision.  (See Appendix E).  As Mr. Wafer filed an application for leave to appeal in this 
Court on his other claims, the Crosby  hearing has not yet taken place. 
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 WHEREFORE, Defendant-Appellant THEODORE PAUL WAFER respectfully 

requests that this Honorable Court grant reconsideration and grant leave to appeal or oral argument 

on the conflicting verdicts/Double Jeopardy issue or remand his case to the Court of Appeals for 

reconsideration of that issue in light of that court’s recent binding opinions in Davis and Williams.  

Ultimately, Mr. Wafer seeks to have the manslaughter conviction vacated and resentencing on the 

second degree murder conviction. 

     Respectfully submitted, 
 
     STATE APPELLATE DEFENDER OFFICE 
 
      /s/ Jacqueline J. McCann 
     BY: __________________________ 
      JACQUELINE J. MCCANN (P58774) 
      Assistant Defender 
      3300 Penobscot Building 
      645 Griswold 
      Detroit, MI  48226          
      (313) 256-9833 
 
Date:  March 30, 2018 
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 On October 12, 2017, the Court heard oral argument on the application for leave to 

appeal the April 5, 2016 judgment of the Court of Appeals.  On order of the Court, the 

application is again considered, and it is DENIED, because we are not persuaded that the 

questions presented should be reviewed by this Court. 

 

 MARKMAN, C.J. (dissenting). 

 

 Renisha McBride, the deceased, was shot and killed by defendant in the middle of 

the night on defendant’s porch.  In hindsight, it appears likely that she was seeking some 

aid after being involved in a nearby car accident a few hours earlier.  Defendant, 

unfortunately, was unaware of these facts.  Instead, understanding only that his home was 

under assault from one or more unknown individuals outside, he chose to meet the 

apparent threat at his front door. 

 

 Despite the tragic nature of this case, defendant was entitled to a fair trial with all 

the protections guaranteed to him by law.  In my judgment, however, defendant was 

deprived of a critical protection at trial.  This deprivation prejudiced the outcome, for 

which the only remedy is a new trial.  Accordingly, I respectfully dissent from this 

Court’s order denying leave to appeal.  

 

I.  FACTS AND PROCEEDINGS 

 

 Defendant lived alone in Dearborn Heights, close to the border of Detroit.  He was 

aware that his neighborhood had recently suffered from an increase in crime.  For 

instance, one of his neighbors had to display a handgun for protection against apparent 

drug users.  In addition, defendant’s vehicle had been vandalized a few weeks before the 

shooting at issue.  As a result of this increase, defendant converted a hunting shotgun that 

he owned into a shotgun that was better suited for home defense by installing a pistol 

grip.  His home had three doors—at the front, side, and back of the home.  All doors were 

kept locked, including the screen door protecting the front door.   
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 The deceased crashed her car in Detroit (near Dearborn Heights) at about 1:00 

a.m. on November 2, 2013.  Witnesses indicated that the deceased seemed “out of it,” and 

she declined to wait for an ambulance.  Instead, she walked away from the scene.  It is 

not clear what the deceased did between about 1:30 a.m. and 4:30 a.m., nor is it clear why 

she appeared at defendant’s home.  In any event, at about 4:30 a.m., defendant was 

awakened by a loud banging. 

 

 Defendant testified that the banging started at the side door and then moved to the 

front door.  Defendant looked out of the front-door peephole and saw a figure leaving the 

porch.  The banging then resumed at the side door, increasing in intensity.  Defendant 

said that he feared that the person or persons were trying to enter his home and that the 

side door was being “attacked.”  He then obtained a baseball bat and went into the 

kitchen.  The banging again resumed at the front door; this time, it sounded like metal 

hitting the door.  Defendant decided to obtain his shotgun from the bedroom closet.  By 

that point, the banging had again moved to the side door; defendant believed that it 

sounded like the person or persons were trying to kick in the door.  When the banging at 

the side door stopped, defendant went to the front door to investigate, fearing that “they” 

were attempting to break into his home.  He believed that if the person or persons outside 

saw him at the front door holding a gun, the person or persons might run away.  By then, 

according to defendant, the front-door peephole was cracked and unusable from the 

pounding on the door. 

 

 Defendant testified that he unlocked the front door, opened it a few inches, and 

saw that the screen from the screen door was damaged or out of place.  He then opened 

the front door completely, at which point someone suddenly rushed toward the door.  

Defendant explained that he immediately discharged his shotgun while assertedly fearing 

for his life, apparently with the screen door still closed, and the deceased was killed at 

close range.  Experts later opined that she was two to eight feet away from the shotgun 

when it was discharged, but more likely at the short end of that range.  Defendant said 

that it was only after he discharged the shotgun that he realized the person was a woman.  

He called the police at 4:42 a.m., stating that he had “just shot somebody on my front 

porch with a shotgun banging on my door.”
1
 

 

 The trial court provided two self-defense instructions to the jury, CJI2d 7.15 and 

CJI2d 7.16, each of which is consistent with the Self-Defense Act, MCL 780.971 et seq.
2
  

                                              
1
 A medical expert testified that at the time of this incident, the deceased had “very high 

alcohol levels,” “active marijuana in her system,” and likely suffered a concussion in the 

car accident a few hours earlier.  In his opinion, these impairments “reduc[e] the ability to 

put forth good judgement.” 

2
 CJI2d 7.15 is now titled M Crim JI 7.15, and CJI2d 7.16 is now titled M Crim JI 7.16. 

R
E

C
E

IV
E

D
 by M

SC
 3/30/2018 1:18:46 PM



 

 

3 

However, the trial court refused defense counsel’s requests to also give CJI2d 7.16a.
3
  

Relevant to this case, CJI2d 7.16a would have instructed the jury that if an individual is 

“in the process of breaking and entering,” and the homeowner honestly and reasonably 

believes that fact, then the jury should presume that the homeowner has an honest and 

reasonable belief of imminent death or great bodily harm.  See MCL 780.951(1).  The 

trial court reasoned that CJI2d 7.16a was inapplicable because “there is no evidence that 

[the deceased] was either breaking or entering.” 

 

 Ultimately, the jury found defendant guilty as charged of second-degree murder, 

MCL 750.317, statutory manslaughter, MCL 750.329, and possession of a firearm during 

the commission of a felony, MCL 750.227b.  The Court of Appeals affirmed his 

convictions, People v Wafer, unpublished per curiam opinion of the Court of Appeals, 

issued April 5, 2016 (Docket No. 324018), and we directed the Clerk to schedule oral 

argument on the application, People v Wafer, 500 Mich 930 (2017). 

 

II.  STANDARD OF REVIEW 

 

 This Court reviews de novo claims of instructional error.  People v Dupree, 486 

Mich 693, 702 (2010). 

 

III.  DISCUSSION 

 

A.  COMMON LAW OF SELF-DEFENSE 

 

 “At common law, a claim of self-defense, which ‘is founded upon necessity, real 

or apparent,’ may be raised by a nonaggressor as a legal justification for an otherwise 

intentional homicide.”  People v Riddle, 467 Mich 116, 126 (2002), quoting 40 Am Jur 

2d, Homicide, § 138, p 609.  “[T]he killing of another person in self-defense is justifiable 

homicide only if the defendant honestly and reasonably believes his life is in imminent 

danger or that there is a threat of serious bodily harm and that it is necessary to exercise 

deadly force to prevent such harm to himself.”  Riddle, 467 Mich at 127.  “[O]nce the 

defendant satisfies the initial burden of production, the prosecution bears the burden of 

disproving the common law defense of self-defense beyond a reasonable doubt.”  People 

v Reese, 491 Mich 127, 155 (2012) (quotation marks and citation omitted; alteration in 

original). 

 

 As a general rule under the common law, a person exercising his right of self-

defense is “bound, if possible, to get out of his adversary’s way, and has no right to stand 

up and resist if he can safely retreat or escape.”  Pond v People, 8 Mich 150, 176 (1860).  

However, under the castle doctrine, “[i]t is universally accepted that retreat is not a factor 

                                              
3
 CJI2d is now titled M Crim JI 7.16a. 
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in determining whether a defensive killing was necessary when it occurred in the 

accused’s dwelling[.]”  Riddle, 467 Mich at 134.  “The rule has been defended as arising 

from ‘an instinctive feeling that a home is sacred, and that it is improper to require a man 

to submit to pursuit from room to room in his own house.’ ”  Id., quoting People v 

Godsey, 54 Mich App 316, 319 (1974) (citations and quotation marks omitted).  

 

B.  STATUTES GOVERNING SELF-DEFENSE 

 

 “With the enactment of the Self-Defense Act (SDA), MCL 780.971 et seq., the 

Legislature codified the circumstances in which a person may use deadly force in self-

defense or in defense of another person without having the duty to retreat.”  Dupree, 486 

Mich at 708.  MCL 780.972(1)(a) of the SDA reads as follows: 

 

 (1) An individual who has not or is not engaged in the commission 

of a crime at the time he or she uses deadly force may use deadly force 

against another individual anywhere he or she has the legal right to be with 

no duty to retreat if either of the following applies: 

 

 (a) The individual honestly and reasonably believes that the use of 

deadly force is necessary to prevent the imminent death of or imminent 

great bodily harm to himself or herself or to another individual. 

 

MCL 780.972 is consistent with the common law of self-defense to the extent that it 

allows a person to use deadly force in self-defense when (1) the person honestly and 

reasonably believes that there is a threat of imminent death or great bodily harm to 

himself, and (2) the person honestly and reasonably believes that the use of deadly force 

is necessary to prevent such an outcome. 

 

 Furthermore, MCL 780.951 provides heightened statutory protection for a person 

who uses deadly force in self-defense when the circumstances suggest that another person 

presents an imminent threat of death or great bodily harm to those within a dwelling.  

MCL 780.951(1) provides, in relevant part, as follows: 

 

 (1) . . . [I]t is a rebuttable presumption in a civil or criminal case that 

an individual who uses deadly force or force other than deadly force under 

[MCL 780.972] has an honest and reasonable belief that imminent death of, 

sexual assault of, or great bodily harm to himself or herself or another 

individual will occur if both of the following apply: 

 

 (a) The individual against whom deadly force or force other than 

deadly force is used is in the process of breaking and entering a dwelling or 

business premises or committing home invasion or has broken and entered 

a dwelling or business premises or committed home invasion and is still 
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present in the dwelling or business premises, or is unlawfully attempting to 

remove another individual from a dwelling, business premises, or occupied 

vehicle against his or her will. 

 

 (b) The individual using deadly force or force other than deadly 

force honestly and reasonably believes that the individual is engaging in 

conduct described in subdivision (a). 

 

Thus, MCL 780.951(1) essentially provides that, when the evidence shows that both 

subdivisions (a) and (b) have been satisfied, the defendant is entitled to a rebuttable 

presumption that he possesses an honest and reasonable belief of imminent death or great 

bodily harm.  The trial court here, despite repeated requests from defense counsel, 

refused to instruct the jury concerning MCL 780.951 by providing the jury CJI2d 7.16a.  

Its refusal to do so is dominantly at issue in this appeal.  Put simply, defendant was 

entitled to such an instruction if the evidence supported both MCL 780.951(1)(a) and 

(1)(b).  See People v Rodriguez, 463 Mich 466, 472 (2000) (“[W]hen a jury instruction is 

requested on any theories or defenses and is supported by evidence, it must be given to 

the jury by the trial judge.”) (quotation marks and citation omitted); People v Kolanek, 

491 Mich 382, 411-412 (2012) (“[I]f a defendant produces sufficient evidence of the 

elements of the defense, then the question whether the defendant has asserted a valid 

defense is for the jury to decide.”). 

 

a.  MCL 780.951(1)(a) 

 

 In relevant part, MCL 780.951(1)(a) is satisfied when either (1) the individual “is 

in the process of breaking and entering a dwelling” or (2) the individual “has broken and 

entered a dwelling . . . and is still present in the dwelling . . . .” 

 

 To constitute a “breaking,” the use of “any force” is sufficient.  See People v 

White, 153 Mich 617, 621 (1908) (“[I]f any force at all is necessary to effect an entrance 

into a building, through any place of ingress, usual or unusual, whether open, partly open 

or closed, such entrance is a breaking sufficient in law to constitute burglary, if the other 

elements of the offense are present.”).  To constitute an “entry,” “ ‘it is sufficient if any 

part of defendant’s body is introduced within the house.’ ”  People v Gillman, 66 Mich 

App 419, 430 (1976), quoting 3 Gillespie, Michigan Criminal Law & Procedure (2d ed), 

§ 1133, p 1528. 

 

 MCL 780.951(1)(a) separately refers to an individual who is “in the process of 

breaking and entering” and an individual who “has broken and entered.”  Under the 

principle of statutory interpretation that “[c]ourts must give effect to every word, phrase, 

and clause in a statute,” State Farm Fire & Cas Co v Old Republic Ins Co, 466 Mich 142, 

146 (2002), the phrase “in the process of breaking and entering” must mean something 

different than “has broken and entered.”  Otherwise, the first phrase would be nugatory. 
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 The most straightforward meaning of “in the process of breaking and entering,” in 

light of the fact that the statute separately refers to “has broken and entered,” is that the 

breaking and entering must be in progress, although the breaking and entering is not yet 

complete.  With that in mind, it is clear that under one entirely reasonable view of the 

evidence, the deceased here was “in the process of breaking and entering.”  Evidence 

showed that the screen from the screen door had been pushed against the front door when 

defendant opened it.
4
  A reasonable inference, therefore, is that the deceased pushed the 

screen against the front door to pound on it.  That is, the deceased was responsible for 

dislodging the screen and pushing her hand through the screen door to the front door.  

Logically, when an entrance to a building is protected by two doors, in order to access the 

building, the outer door must be broken before the inner door is broken.  When a person 

breaks through the outer door, that person is quite literally “in the process of” breaking 

and entering the building.  Here, assuming that the deceased broke through the screen 

door to access the front door, as the evidence suggests, she had been successful in 

breaking one of two barriers to the home and thus was “in the process of” breaking and 

entering.  Moreover, as defendant testified, the banging on the doors was exceedingly 

loud and forceful, to the extent that the peephole was damaged.  And other evidence 

suggested that the deceased had damaged one of her boots and injured her hands as a 

possible result of her repeated banging on the doors.  Certainly, one way to accomplish 

an entry into a home is to break down the door by the raw application of physical force.  

Simply put, the evidence, in my judgment, was sufficient to warrant a finding that the 

deceased was “in the process of” breaking and entering.  Accordingly, the evidence 

showed that MCL 780.951(1)(a) was satisfied. 

 

b.  MCL 780.951(1)(b) 

 

 Having concluded that the evidence showed that the deceased may have been “in 

the process of breaking and entering,” thus satisfying MCL 780.951(1)(a), the next 

question is whether the evidence satisfied MCL 780.951(1)(b).  Under MCL 

780.951(1)(b), the individual using deadly force must “honestly and reasonable believe[]” 

that the other individual “is engaging in conduct described in subdivision (a).”  

 

 The evidence clearly shows that MCL 780.951(1)(b) was satisfied.  Defendant 

testified that he was in fear, that he believed that the person or persons outside were 

trying to get inside his home in the middle of the night, and that when he pulled the 

trigger, it was “them or me.”  Thus, he had an honest belief that the deceased was “in the 

process of breaking and entering.”  Furthermore, that belief was reasonable as well, given 

                                              
4
 In particular, defendant testified that the screen was dislodged inward when he opened 

it, and another witness testified that the front door had small markings on it that were 

consistent with the screen pushing against it. 
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his testimony as to the loud and sustained banging in the middle of the night, his 

testimony that the banging on the front door was so forceful as to damage the peephole, 

and his testimony that the screen had been dislodged.  It was altogether reasonable under 

these circumstances, including the recent criminal history of the neighborhood, for an 

individual to believe that the person or persons outside were in the process of breaking 

and entering the home.  Accordingly, the evidence showed that MCL 780.951(1)(b) was 

satisfied as well. 

 

 Therefore, the evidence satisfied both MCL 780.951(1)(a) and (1)(b), such that 

defendant was entitled to a jury instruction on the rebuttable presumption set forth in that 

statute.  The trial court, I believe, erred by ruling otherwise.
5
 

 

C.  PRESERVED ERROR 

 

 “Preserved, nonconstitutional errors are subject to harmless-error review, 

governed by MCL 769.26[.]”  People v Lyles, 501 Mich 107, 117 (2017).  Under MCL 

769.26, “a defendant carries the burden of showing that ‘it is more probable than not that 

the error was outcome determinative.’ ”  Id. at 117-118, quoting People v Lukity, 460 

Mich 484, 495-496 (1999).  For the following five reasons, I conclude that the failure to 

instruct the jury concerning the rebuttable presumption of MCL 780.951 was outcome-

determinative error and, therefore, a new trial is warranted.  

 

 First, it is clear that a jury instruction on the rebuttable presumption of MCL 

780.951, which concerns “an honest and reasonable belief that imminent death of, sexual 

assault of, or great bodily harm to himself or herself or another individual will occur,” 

would have squarely supported defendant’s theory and undermined the prosecutor’s 

                                              
5
 I decline to address the prosecutor’s new argument in this Court that MCL 780.951, in a 

criminal case, merely serves as a mechanism for a defendant to satisfy his initial burden 

of production concerning one element of self-defense under the SDA.  “The general rule 

is well established that upon appellate review, parties cannot assume a position 

inconsistent with or different from that taken at the trial and are restricted to the theory 

upon which the case was defended in the court below.”  Heider v Mich Sugar Co, 375 

Mich 490, 506 (1965) (opinion by KELLY, J.).  In the trial court, the prosecutor argued 

that CJI2d 7.16a should not be given because it was not applicable to the particular facts 

at hand, not because MCL 780.951 is a burden-of-production statute.  Furthermore, after 

opening statements, the prosecutor remarkably reached out to the Committee on Model 

Criminal Jury Instructions and obtained a favorable amendment of CJI2d 7.16a with 

immediate effect.  By doing so, the prosecutor clearly evinced an understanding that the 

rebuttable presumption of MCL 780.951 was, in fact, appropriate to submit to the jury in 

certain cases.  Under these circumstances, I do not believe that it would be appropriate to 

entertain the prosecutor’s new argument concerning that instruction.   
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theory with regard to the first element of self-defense set forth in MCL 780.972(1)(a) of 

the SDA, which requires an honest and reasonable belief of “imminent death or great 

bodily harm to himself.”  In addition, a jury that affirmatively found in favor of 

defendant—as opposed to merely entertained reasonable doubt—as to the first element of 

self-defense would have also been inclined to find reasonable doubt as to the second 

element of self-defense set forth in MCL 780.972(1)(a) of the SDA, which requires an 

honest and reasonable belief “that the use of deadly force is necessary to prevent” that 

outcome.  That is, a jury that found that defendant possessed an honest and reasonable 

belief of imminent death or great bodily harm would have been substantially more likely 

to entertain reasonable doubt as to whether he possessed an honest and reasonable belief 

that the use of deadly force was necessary to prevent such an outcome. 

 

 Second, a review of the prosecutor’s closing argument shows that he relied heavily 

on the theory that defendant was angry and frustrated, not afraid, when he confronted the 

apparent would-be intruder: 

 

 Yet she ended up in the morgue.  With bullets in her head and in her 

brain.  Because the defendant picked up this shotgun, released this safety, 

raised it at her, pulled the trigger and blew her face off.  He heard knocks 

and he was mad. 

 

 He was angry.  And he was full of piss and vinegar.  And he was 

gonna find out what’s going on.  And he took that shotgun, while mad, 

angry and full of piss and vinegar to find out what’s going on. 

 

 Why?  Why?  Why?  Because some kids paint balled his car a few 

weeks earlier.  Because he was fed up with the knocking.  Why?  Why? 

 

 He wanted a confrontation.  He wanted the kids, the neighborhood 

kids to leave him alone.  He wanted to show them a shotgun.  Because he 

had had enough.  Enough of the drug paraphernalia on his front yard. 

 

 Enough of the paint ball.  Enough of the kids doing whatever to him.  

And he went and took a shotgun, in his words, to show it to ’em and scare 

them away. 

 

 Now the sound’s back at the front door.  I’ve had enough.  I’m going 

to find out what’s going on.  He goes to where the sound is with the 

shotgun.  He wants a confrontation. 

 

 And what he finds is a 19 year old unarmed teenager.  Wet, probably 

cold, scared, disoriented, possible closed head injury.  And based on the 
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evidence in this case and the reasonable inferences, looking for help.  He 

raised up his gun at that person and shot her in the face. 

*   *   * 

 He wanted to show the shotgun.  He opened the door a bit.  Then he 

opened it all the way.  He saw a person.  At that point he raised it up, he 

raised up the shotgun. 

 

 He may have even stopped and said something.  Not sure what I 

said, because now I’m piss [sic] and mad.  Not scared.  Now I’m mad. 

 

Simply put, the prosecutor argued that defendant was angry and aggressive, not fearful 

for his own life.  But anger and aggression are not necessarily inconsistent with a belief 

that one’s life is in danger.
6
  It is entirely possible that an individual such as defendant 

could be angry that the sanctity of his home was being violated, and sufficiently 

aggressive to affirmatively confront the situation, while still believing that his life is in 

danger.  An individual can have a wide variety of reactions to believing that his or her life 

is being threatened, including anger, fear, resignation, and so forth.  But so long as the 

belief is present, the particular emotional reaction to that belief is inconsequential.  One 

need not react timidly or tentatively or by cowering in the face of the circumstances 

confronting defendant in this case in order that his response not be characterized as 

“angry and aggressive” rather than “fearful.”  Through MCL 780.951, the Legislature has 

expressed its intention that an individual who is confronted with a breaking and entering 

is entitled to additional legal protection concerning his belief of imminent death or great 

bodily harm.  The jury should have been informed of that presumption, which would 

have necessarily made it much more difficult for the prosecutor to utilize defendant’s 

asserted emotional reaction to assert that he did not possess such a belief beyond a 

reasonable doubt. 

 

 In addition, the prosecutor argued that the jury should find defendant guilty 

because he did not flee to a different part of the house: 

 

 How about shutting the door.  How about keeping it shut.  How 

about calling 911.  How about going into a different part of your house.  

That’s not retreating.  But going to a different part of your house.  

[Emphasis added.] 

 

The contention that “going to a different part of your house” is not tantamount to 

“retreating” is clearly a misstatement of the castle doctrine.  See Riddle, 467 Mich at 134.  

By so arguing to the jury, however, the prosecutor encouraged the jury to find that 

                                              
6
 Indeed, MCL 780.972(1)(a) of the SDA does not use the word “fears.”  Rather, it uses 

the word “believes.”  Fear is not a requirement for lawful self-defense. 
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defendant did not possess an honest and reasonable belief of imminent death or great 

bodily harm because he did not go to a different part of the house.  Had the jury been 

instructed on the rebuttable presumption of MCL 780.951, defendant would have been 

protected against such an improper argument.   

 

 Third, I find it difficult to believe that the jury found beyond a reasonable doubt 

that defendant did not act in self-defense when the apparent would-be intruder rushed 

toward the front door in the middle of the night, and he instinctively pulled the trigger of 

the shotgun in response.  Instead, given the prosecutor’s closing argument, the jury likely 

identified as absolutely critical the fact that defendant opened the front door to confront 

the would-be intruder or intruders, rather than staying behind closed doors.  Instructing 

the jury on the rebuttable presumption of MCL 780.951 would have explicitly informed 

the jury that an individual who is in the process of breaking and entering may pose an 

imminent threat to the homeowner inside.  Making that information explicit would have 

meant that the jury was required to presume, at all times relevant to this case, that 

defendant possessed an honest and reasonable belief of imminent death or great bodily 

harm unless rebutted by the prosecutor.  Thus, the jury would have presumed that before, 

during, and after defendant opened the front door, he possessed such a belief.  The only 

remaining question would then have been whether defendant possessed an honest and 

reasonable belief that “the use of deadly force [was] necessary to prevent the imminent 

death or great bodily harm.”  MCL 780.972(1)(a).  If the jury’s focus had been on that 

moment in time when the apparent would-be intruder rushed toward defendant, it would 

have been almost impossible to escape the conclusion that he had used necessary deadly 

force or, at a minimum, that there had been a reasonable doubt as to whether he had used 

necessary deadly force.  In my view, it is only because the prosecutor was able to expand 

the jury’s focus to the time before defendant opened the door that he was able to obtain a 

conviction.  That time frame, however, was virtually irrelevant as to whether defendant 

had used “necessary” deadly force, given that defendant had no duty to retreat in his 

dwelling, which included the porch.  See People v Richardson, 490 Mich 115, 121 

(2011). 

 

 Fourth, the jury was instructed that “a person is [n]ever required to retreat if 

attacked in his home,” which includes the “porch.”  The negative implication of this 

instruction was that defendant himself must be attacked in his home for the duty to retreat 

no longer to be a relevant concept.  But the castle doctrine is not so limited.  Rather, 

under the castle doctrine, the duty to retreat is simply not a relevant concept when, in 

addition to such circumstances, an individual is attempting an unlawful entry into the 

dwelling.  See Pond, 8 Mich at 177 (“A man is not, however, obliged to retreat if 

assaulted in his dwelling, but may use such means as are absolutely necessary to repel the 

assailant from his house, or to prevent his forcible entry, even to the taking of life.”) 

(emphasis added).  And that is precisely what the facts showed here. 

 

R
E

C
E

IV
E

D
 by M

SC
 3/30/2018 1:18:46 PM



 

 

11 

 For this reason, I respectfully disagree with the Court of Appeals that the failure to 

instruct the jury concerning MCL 780.951 constituted harmless error because the jury 

found defendant guilty, thereby rejecting his self-defense argument beyond a reasonable 

doubt.  See Wafer, unpub op at 4 n 2 (“[T]here was scant evidence of self-defense while, 

in contrast, the jury received detailed instructions on defendant’s self-defense theory and 

the prosecutor presented ample evidence to disprove defendant’s claim of self-defense 

beyond a reasonable doubt.”).  Even if the presumption itself might not have affected the 

case, instructing the jury concerning MCL 780.951 would have assisted the jury in 

understanding that the duty to retreat simply is not implicated when the apparent would-

be intruder is attempting to break through the doors of the home.  Absent such an 

instruction, the jury was essentially informed of the opposite: that the duty to retreat is a 

relevant concept in such circumstances. 

 

 Fifth, during her opening statement, defense counsel discussed CJI2d 7.16a and 

told the jury that it should presume that defendant “had an honest and reasonable belief 

that imminent death or great bodily harm would occur” if “[t]he deceased was breaking 

and enter[ing] a dwelling.”  However, defense counsel was unable to offer such an 

argument during her closing argument because the trial court had refused to instruct the 

jury concerning MCL 780.951.  Given this discrepancy between the opening statement 

and closing argument, the jury was left either with the impression that the evidence 

introduced at trial did not show that defendant had an honest and reasonable belief that 

imminent death or great bodily harm would occur, or else failed to show that the 

deceased was in the process of breaking and entering, or both; otherwise, the jury would 

have received a final instruction consistent with the opening statement.  In either event, 

defendant was prejudiced.  If the jury was left with the first impression, defendant was 

prejudiced because he did, in fact, introduce evidence showing that he honestly and 

reasonably believed that imminent death or great bodily harm would occur to him, and 

the jury should not have been implicitly informed to preemptively disregard such 

evidence during its deliberations.  If the jury was left with the second impression, 

defendant was prejudiced because whether the deceased was in the process of breaking 

and entering was undoubtedly a critical issue in this case, and the jury should not have 

been implicitly informed that the dispute had been resolved in favor of the prosecutor. 

 

 For these reasons, I conclude that the failure to instruct the jury concerning MCL 

780.951 was not harmless error, and consequently, a new trial is warranted. 

 

IV.  DEFENSE OF HABITATION 

 

 Notwithstanding my conclusion that a new trial is warranted because of the 

erroneous failure to instruct the jury concerning MCL 780.951, my review of the record 

indicates that another error occurred at trial.  This error, in my judgment, provides an 

independent basis for a new trial. 
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 Under the common law, in addition to self-defense, a person within a dwelling 

could also avail himself of the defense of habitation in cases such as the instant case.  See 

generally, 4 Blackstone, Commentaries on the Laws of England, p *180 (“If any person 

attempts a robbery or murder of another, or attempts to break open a house, in the night-

time, (which extends also to an attempt to burn it), and shall be killed in such attempt, the 

slayer shall be acquitted and discharged.”).  One scholar has explained the distinction 

between these two defenses as follows: 

 

 As an exception to the generalized duty to retreat, the Castle 

Doctrine sits at the intersection of two distinct but interrelated defenses: 

defense of habitation and self-defense.  Defense of habitation is primarily 

based on the protection of one’s dwelling or abode, and stems from the 

common law belief that a man’s home is his castle.  Essentially, the defense 

provides that the use of deadly force may be justified to prevent the 

commission of a felony in one’s dwelling, although there is considerable 

discussion on whether the intrusion must be accompanied by the intent to 

commit a violent felony.  Some courts require that defense of habitation 

only be asserted as against an external threat, and if that is true, then the 

defense cannot be claimed as against a cohabitant in lawful possession.  

Because the threat is of the commission of a forcible felony in the home, 

courts agree that there is no duty to retreat when claiming the defense of 

one’s habitation.  As stated forcefully by the Minnesota Supreme Court, 

“[m]andating a duty to retreat for defense of dwelling claims will force 

people to leave their homes by the back door while their family members 

are exposed to danger and their houses burgled.” 

 

 Derived from similar roots, and potentially overlapping, is self-

defense in the home.  Whereas in defense of habitation, deadly force may 

be used to prevent the commission of an atrocious felony, in self-defense, 

deadly force may be used when necessary in resisting or preventing an 

offense which reasonably exposes the person to death or serious bodily 

harm.  The contemplated need for self-defense in the home, therefore, is in 

some sense broader—it can be an external or internal attack—but it is 

narrower in its requirement that the attacker intends death or serious bodily 

harm.  [Carpenter, Of the Enemy Within, the Castle Doctrine, and Self-

Defense, 86 Marq L Rev 653, 665-666 (2003) (citations omitted).] 

 

This Court has recognized the distinction between these two defenses.  See People v 

Gonsler, 251 Mich 443, 445 (1930) (“The defense of life or limb or of [the 
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homeowner’s] habitation was not involved if the dying declaration was true.”) (emphasis 

added).
7
   

 

 The seminal case in Michigan concerning defense of habitation is Pond.  The 

pertinent facts of Pond were as follows: 

 

 Pond went to the door and hallooed, “Who is tearing down my net-

house?” to which there was no answer.  The voices of a woman and child 

were heard crying, and the woman’s voice was heard twice to cry out “for 

God’s sake!”  Cull’s voice was also heard from the net-house, not speaking, 

but hallooing as if he was in pain.  Pond cried out loudly, “Leave, or I’ll 

shoot.”  The noise continuing, he gave the same warning again, and in a 

few seconds shot off one barrel of the gun.  Blanchard was found dead the 

next morning.  [Pond, 8 Mich at 180-181.] 

 

This Court reversed Pond’s conviction because had he properly used deadly force in 

defending the net-house, which comprised part of his dwelling, from attack: 

 

 A question was raised whether the net-house was a dwelling or a 

part of the dwelling of Pond.  We think it was. . . .    

*   *   * 

 Apart from its character as a dwelling, which was denied by the 

court below, the attack upon the net-house for the purpose of destroying it, 

was a violent and forcible felony.  And the fact that it is a statutory and not 

common law felony, does not, in our view, change its character.  Rape and 

many other of the most atrocious felonious assaults, are statutory felonies 

only, and yet no one ever doubted the right to resist them unto death.  And a 

breaking into a house with the design of stealing the most trifling article, 

being common law burglary, was likewise allowed to be resisted in like 

manner, if necessary.  [Id. at 181-182 (emphasis added).] 

 

“We think there was error . . . in holding that the protection of the net-house could not be 

made by using a dangerous weapon . . . .”  Id. at 182. 

                                              
7
 More recently, in Riddle, this Court implicitly recognized that self-defense and defense 

of habitation are separate defenses.  When agreeing with the prosecutor’s assertion that 

“Pond did not in any way purport to extend the self-defense castle exception to the 

curtilage area surrounding the dwelling,” we explained that “Pond considered the net-

house to be a dwelling not for the purpose of the self-defense castle doctrine but instead 

for the purpose of a completely different defense . . . .”  Riddle, 467 Mich at 136 & n 27 

(emphasis added).  That “completely different defense,” as explained herein, was the 

defense of habitation.    
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 Thus, Pond establishes that, wholly distinct from self-defense, deadly force may 

be used for defense of habitation when the assailant against the habitation apparently 

possesses the “design” (i.e., the intent) to commit a felony therein.  See id.  And 

furthermore, that felony to be committed need not itself be violent.  Rather, “stealing the 

most trifling article” is sufficient.  See id.  See also 3A Gillespie, Michigan Criminal Law 

& Procedure (2d ed), § 91:58, Defense of Habitation, p 376 (“Force, including deadly 

force, may be used to repel an intruder or prevent forcible entry into a dwelling where 

under the circumstances the occupant would reasonably believe the intruder intended to 

commit a felony or to do serious bodily harm.”) (emphasis added).
8
 

 

 Consistent with this common law is Michigan Criminal Nonstandard Jury 

Instruction § 25:8, titled “Defenses—Habitation,” which reads as follows: 

 

 (1) The defendant contends that the killing (use of deadly force, in 

the event death is not caused by use of force) was justified because it 

occurred under circumstances entitling [him/her] to use deadly force to 

prevent forcible entry into [his/her] dwelling, under circumstances where 

the defendant would reasonably believe the intruder intended to commit a 

felony or do serious bodily harm to one within the dwelling. 

 

 (2) If you have a reasonable doubt as to whether the defendant did 

indeed use deadly force against the intruder in an attempt to prevent 

forcible entry into [his/her] dwelling, under circumstances where the 

defendant would reasonably believe the intruder intended to commit a 

felony, or do serious bodily harm to one within the dwelling, then the 

defendant is not guilty of any crime. 

 

 (3) An individual is entitled to use deadly force to prevent forcible 

entry into [his/her] dwelling, under circumstances where the defendant 

would reasonably believe the intruder intended to commit a felony, or do 

                                              
8
 Footnote 11 of Riddle is consistent with this proposition.  There, this Court stated that 

“[w]e specifically do not address whether a person may exercise deadly force in defense 

of his habitation, and our holding should not be misconstrued to sanction such use of 

force as it pertains to the defense of one’s habitation.”  Riddle, 467 Mich at 121 n 11.  

Aside from the fact that this Court expressly declined to address the question of defense 

of habitation, it is certainly true that deadly force may not be used when a person is only 

seeking to defend his habitation.  Rather, the assault against the habitation must be 

accompanied by circumstances indicating that the assailant intends to commit a felony 

therein.   
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serious bodily harm to one within the dwelling, only when all of the 

following circumstances exist: 

 

 (A) The evidence must show that a forcible intrusion into the 

dwelling was occurring. 

 

 (B) The evidence must show that the forcible intrusion was 

occurring under circumstances where it would be reasonable for an 

occupant to believe the intruder intended to commit a felony or do serious 

bodily harm to one within the dwelling; the use of deadly force is not 

permissible to expel a mere trespasser. 

 

 (C) The evidence must show that the defendant thus entertained an 

honest and reasonable belief that the use of deadly force was necessary to 

prevent the intruder from committing a felony or doing serious bodily harm 

to one within the dwelling. 

 

 (4) The defendant does not have to prove that [he/she] acted in 

defense of [his/her] dwelling.  Instead, the prosecutor must prove beyond a 

reasonable doubt that the defendant did not act in defense of [his/her] 

dwelling. 

 

 (5) Whether the evidence raises a reasonable doubt that, under these 

standards, the defendant was justified in using deadly force to defend 

[his/her] dwelling, is a question you must determine.  [Murphy & 

VandenHombergh, Michigan Nonstandard Jury Instructions—Criminal 

(Eagan: Thomson Reuters, 2017), pp 388-389 (italics omitted).] 

 

In my judgment, this jury instruction sets forth the common law of defense of habitation 

in Michigan with reasonable precision.  Moreover, Comment 2 to this instruction in 

particular provides a thoughtful explanation of the distinction between self-defense and 

defense of habitation: 

 

 Defense of habitation is a different defense from self-defense, and 

differs from protection of other property.  The dwelling is viewed as a place 

of special importance as a place of security, and thus defense of the 

dwelling permits the use of deadly force where the defender reasonably 

believes that the trespasser or intruder intends to commit a felony or to do 

harm to him or her or another within the house.  Unlike the defense of self-

defense, it is not required that the defendant be in fear of imminent death or 

great bodily harm at the time deadly force is employed, as is required with 

self-defense.  [Id. at 389-390 (emphasis added).] 
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I am unable to locate any place in the instant record where defense counsel requested that 

the trial court give Michigan Criminal Nonstandard Jury Instruction § 25:8—or other 

instruction concerning the defense of habitation—to the jury.
9
  If defense counsel failed 

to do so, her failure arguably fell below an objective standard of reasonableness.  See 

Strickland v Washington, 466 US 668 (1984).  I can identify no trial strategy that would 

justify the failure to request that the trial court provide an instruction concerning a 

defense that is squarely applicable to the case and is arguably more likely to be successful 

than any other defense that might be argued.  Once again, defense of habitation simply 

does not require that the defendant possess a belief of imminent death or great bodily 

harm.  Rather, the defendant is only required to possess a belief that a forcible intrusion is 

occurring and that the intruder intends to commit a felony inside the habitation.  Thus, an 

instruction concerning the defense of habitation would have fundamentally undermined 

the prosecutor’s case, which was premised upon the notion that defendant should be 

found guilty because he did not possess a belief of imminent death or great bodily harm.  

Furthermore, defense of habitation allows the defendant to repel a forcible intrusion 

before it is successful.  See Pond, 8 Mich at 181-182.
10

  Thus, an instruction concerning 

the defense of habitation would also have undermined the prosecutor’s case to the extent 

that it relied on the notion that defendant should not even have opened the front door to 

confront the would-be intruder.         

 

 Such an instruction, if requested, should have been given by the trial court.  The 

evidence showed that the deceased had broken through the screen door as a result of her 

pounding and banging.  Thus, a forcible intrusion into the dwelling was occurring.  

Furthermore, given that the assault against the dwelling was occurring in the middle of 

the night in a relatively high-crime neighborhood, it was, in my judgment, reasonable for 

defendant to believe that the assailant intended to commit a felony therein.  See, e.g., 

MCL 750.360 (“Any person who shall commit the crime of larceny by stealing in any  

 

                                              
9
 Michigan Criminal Nonstandard Jury Instruction § 25:8 was listed as Michigan 

Criminal Nonstandard Jury Instruction § 25.9 before 2014.   

10
 Michigan is hardly alone in this regard.  See, e.g., State v Blue, 356 NC 79, 87 (2002) 

(explaining that “the use of deadly force in defense of the habitation is justified only to 

prevent a forcible entry into the habitation under such circumstances . . .  that the 

occupant reasonably apprehends death or great bodily harm . . . or believes that the 

assailant intends to commit a felony”) (quotations marks and citation omitted; emphasis 

in original); State v Ivicsics, 604 SW2d 773, 777 (Mo App, 1980) (explaining that 

defense of habitation “differs from self defense by authorizing protective acts to be taken 

earlier than they otherwise would be authorized, that is, at the time when and place where 

the intruder is seeking to cross the protective barrier of the house”) (quotation marks and 

citation omitted). 
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Clerk 

dwelling house . . . shall be guilty of a felony.”).  And defendant further testified that this 

was his honest belief as well. 

 

 I have little doubt that such an instruction likely would have changed the outcome 

of the trial.  Even if the jury found beyond a reasonable doubt that the prosecutor 

disproved self-defense, the jury still would have been obligated to acquit defendant if a 

forcible intrusion was occurring, it was reasonable to believe that the assailant of the 

dwelling intended to commit a felony therein, and defendant possessed an honest and 

reasonable belief of this fact.  Given the significant evidence supporting each of these 

facts, an acquittal would have been almost inevitable.  

 

 Regardless of whether defense counsel raised the issue concerning defense of 

habitation in the trial court, the trial court failed to give any such instruction to the jury.  

Appellate counsel, in my judgment, should have argued on direct appeal that the 

instruction should have been given and, if appropriate, that defense counsel was 

ineffective for failure to so argue.  This may well have constituted ineffective assistance 

of appellate counsel.  Accordingly, in a motion for relief from judgment, I believe that 

defendant would be able to show both “good cause” for failure to raise the issue 

concerning defense of habitation on direct appeal, see MCR 6.508(D)(3)(a), and “actual 

prejudice” from the failure to instruct the jury on this defense, see MCR 6.508(D)(3)(b). 

 

V.  CONCLUSION 

 

 In the end, the fundamental question here is whether the alleged instructional error 

concerning the rebuttable presumption of MCL 780.951 warrants reversal.  I believe that 

it does.  Defendant was deprived of the legal presumption to which he was entitled by 

statute, that he acted in self-defense out of an honest and reasonable belief of imminent 

death or great bodily harm when the deceased apparently tried to break down the doors of 

his home in the middle of the night.  Had the jury presumed that he possessed such a 

belief, it would have been far more likely to find that the prosecutor did not disprove self-

defense beyond a reasonable doubt. 

 

 It is altogether tragic that Renisha McBride lost her life.  However, I do not 

believe that defendant is properly held responsible, or that he would have been held 

responsible, but for the trial court’s failure to properly instruct the jury concerning the 

full gravity of the situation faced by defendant.  Accordingly, I respectfully dissent. 

 

 CLEMENT, J., did not participate in the disposition of this matter because the Court 

considered it before she assumed office. 
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He also acknowledged that a basic rule of firearm safety is too always assume a firearm is 

loaded, until it has been proven to you otherwise. (IX 82) 

Balash criticized the way the police handled the crime scene, including the inadequate 

photographing, not properly preserving and collecting evidence, and not properly maintaining 

the security and integrity of the scene. (IX 71-81) 

ARGUMENTS 

I. MR. WAFER CANNOT BE CONVICTED AND SENTENCED FOR 
TWO HOMICIDES IN THE DEATH OF ONE PERSON. BEING 
CONVICTED AND SENTENCED FOR VIOLATING BOTH MCL 
750.317 AND MCL 750.329, WITH THEIR CONFLICTING MENS 
REA ELEMENTS, FOR THE SAME DEATH IS DOUBLE 
JEOPARDY.  MANSLAUGHTER MUST BE SET ASIDE, AND 
THE CASE REMANDED FOR RESENTENCING ON SECOND-
DEGREE MURDER.   

Issue Preservation/Standard of Review 

 This issue was preserved by defense counsel’s objections made both during the 

discussion of jury instructions, where the prosecutors agreed one of the convictions would have 

to be set aside if the defendant was convicted of both counts, and additionally at sentencing, 

where the prosecutors changed their mind and opposed the defense’s objection.16 (X 126-128, 

see also XI 9-12; S 14-21).  At sentencing, defense counsel also objected to the scoring of PRV 7 

at 10 points on the basis of the concurrent manslaughter conviction. (S 14-16)  This Court 

reviews statutory construction and constitutional law questions de novo. People v Miller, 498 

Mich 13 (2015). 

  

                                                 
16 The prosecutor charged Mr. Wafer with second-degree murder and statutory manslaughter; the 
prosecutor requested instruction on common-law involuntary manslaughter as a necessarily 
lesser included offense of second-degree murder. (See Felony Information; X 126-128) 
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Discussion 

 At this trial, over objection, Mr. Wafer was convicted and sentenced for second-degree 

murder, MCL 750.317, and statutory manslaughter, MCL 750.329, in the death of Ms. McBride.  

The Legislature does not intend that a person be convicted and sentenced for two homicide 

offenses for the death of one person.17  Mr. Wafer’s convictions and sentences for second-degree 

murder and statutory manslaughter violate the state and federal prohibitions against Double 

Jeopardy.  The convictions are also contradictory as the first requires the defendant acted with 

malice and the latter indicates the defendant acted without malice.  This Court must vacate the 

lesser serious conviction/sentence and remand for resentencing on the greater one. 

Double Jeopardy Violation 

The United States and the Michigan Constitutions provide that no person may be put in 

jeopardy twice for the same offense. US Const, Ams V, XIV; Mich Const 1963, art 1, § 15.  

Double jeopardy is composed of a successive prosecution strand and a multiple punishment 

strand.  See North Carolina v Pearce, 395 US 711 (1969); Miller, supra.  This case involves the 

multiple punishments. See Miller, supra, slip op pg 4.   

As this Court recently explained in Miller, supra at 17-18: 

The multiple punishments strand of double jeopardy “is designed to 
ensure that courts confine their sentences to the limits established by 
the Legislature” and therefore acts as a “restraint on the prosecutor 
and the Courts.” The multiple punishments strand is not violated 
“[w]here ‘a legislature specifically authorizes cumulative punishment 
under two statutes....'” Conversely, where the Legislature expresses a 
clear intention in the plain language of a statute to prohibit multiple 

                                                 
17 For instance, the Legislature does not intend for a defendant to be convicted and sentenced for 
both first-degree premeditated murder, MCL 750.316(1)(a), and first-degree felony murder, 
MCL 750.316(1)(b), for the death of one person. People v Bigelow, 229 Mich App 218 (1998); 
People v Long, 246 Mich App 582, 588 (2001).  To remedy the Double Jeopardy violation in 
those situations, the courts modify defendant's judgment of sentence to specify that defendant's 
conviction and single sentence of life without parole is for one count of first-degree murder 
supported by two theories: premeditated murder and felony murder. Id. 
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punishments, it will be a violation of the multiple punishments strand 
for a trial court to cumulatively punish a defendant for both offenses 
in a single trial. “Thus, the question of what punishments are 
constitutionally permissible is not different from the question of what 
punishments the Legislative Branch intended to be imposed.” 
[Slip Op pp 4-5 (Footnotes omitted.)] 
 

 A court must first look to the statutory language and history. Miller, supra at 19. If the 

Legislature’s intent is clear, the courts must abide by it.  Only if the Legislature’s intent is not 

clear, the courts should look to the Blockburger/Ream18 same elements test.19 Id. 

In People v Smith, 478 Mich 64 (2007), this Court held that statutory manslaughter, MCL 

750.329, is not a necessarily included lesser offense of second-degree murder.20 The Court found 

that “because it contains elements—that the death resulted from the discharge of a firearm and 

that the defendant intentionally pointed the firearm at the victim—that are not subsumed in the 

elements of second-degree murder”, statutory manslaughter, MCL 750.329, is not an “inferior” 

offense of second-degree murder under MCL 768.32(1), which governs when a jury may be 

instructed on lesser offenses than those charged.21 

                                                 
18 Blockburger v US, 284 US 299, 304, 52 SCt 180, 76 LEd 306 (1932); People v Ream, 481 
Mich 223 (2008). 
 
19 It is not a violation of double jeopardy to convict a defendant of multiple offenses if “each of 
the offenses for which defendant was convicted has an element that the other does not....”  This 
means that, under the Blockburger/Ream test, two offenses will only be considered the “same 
offense” where it is impossible to commit the greater offense without also committing the lesser 
offense.  Miller, supra at 19-20. 
 
20  Appellant asserts that Smith was wrongly decided. In People v Mendoza, 468 Mich 527 
(2003), the Michigan Supreme Court unequivocally held that manslaughter in all of its forms is 
an inferior, i.e. necessarily included lesser offense, of murder. Manslaughter is simply murder 
without malice. Id. at 534.  The Mendoza court specifically referenced MCL 750.329 as one of 
the forms of manslaughter that was inferior to murder, pursuant to MCL 768.32(1), at p 536, n 7. 
Smith improperly strayed from Mendoza.   
 
21 In Smith, the defendant was charged with second-degree murder and felony-firearm. The trial 
court instructed the jury on the lesser offense of common-law involuntary manslaughter based on 
gross negligence. The trial court denied defendant's request to instruct on statutory manslaughter 
under MCL 750.329. In Smith, the Supreme Court referred to MCL 750.329 as statutory 
involuntary  manslaughter. 
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Appellant asserts that this Court wrongly decided Smith. In People v Mendoza, 468 Mich 

527 (2003), this Court unequivocally held that manslaughter in all of its forms is an inferior, i.e. 

necessarily included lesser offense, of murder. Manslaughter is simply murder without malice. 

Id. at 534.  The Mendoza court specifically referenced MCL 750.329 as one of the forms of 

manslaughter that was inferior to murder, pursuant to MCL 768.32(1), at p 536, n 7. Smith 

improperly strayed from Mendoza.   

Regardless, Smith is not applicable to the present question as it did not involve a double 

jeopardy question. In Smith, this Court faced the analytically distinct question of whether an 

offense was a cognate lesser or a necessarily included lesser offense of another.  This Court 

found that it was not error for the trial court to deny the defense’s request for an instruction on 

statutory manslaughter where the defendant had been charged with second-degree murder. 

Here, the question is whether the Legislature intended multiple punishments under these 

statutes. And, because the answer is plain from the statutes that it did not so intend, the 

Blockburger/Ream same elements test does not come into play.  Miller, supra. 

MCL 750.317 provides: 

Second degree murder--All other kinds of murder [meaning other than 
first-degree, MCL 750.316] shall be murder of the second degree, and 
shall be punished by imprisonment in the state prison for life, or any 
term of years, in the discretion of the court trying the same. 

  
Because MCL 750.317 proscribes “murder” without providing a particularized definition, 

MCL 750.317 retained the elements from the common law. People v Reese, 491 Mich 127, 140-

142 (2012); People v Riddle, 467 Mich. 116, 125-126 (2002).  Thus, the elements of second-

degree murder are: (1) death, (2) caused by defendant’s act, (3) with malice, and (4) without 

justification. People v Mendoza, 468 Mich 527, 534 (2003), citing People v Goecke, 457 Mich 

442, 463-464 (1998). 
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In contrast, statutory manslaughter requires that there be an absence of malice.  In MCL 

750.329, the Legislature provided, in relevant part: 

“(1) A person who wounds, maims, or injures another person by 
discharging a firearm that is pointed or aimed intentionally but without 
malice at another person is guilty of manslaughter if the wounds, 
maiming, or injuries result in death.”  (Emphasis added). 

 
The Legislature did not intend for a person to be convicted and punished under both 

MCL 750.317 and MCL 750.329, as evidenced by the statutory language. The convictions for 

both these homicide offense are contradictory.  As this Court noted in People v Doss, 406 Mich 

90, 98 (1979): “(I)t is manifestly impossible for an act to be at the same time malicious and free 

from malice.”  This Court further observed that: “’Malice’ or ‘malice aforethought’ is that 

quality which distinguishes murder from manslaughter.  Doss, supra at 99.    

Court of Appeals’ Opinion 

Here, the majority in the Court of Appeals disagreed with Appellant, holding that 

“[n]either statute includes language that plainly indicates whether or not the Legislature intended 

to authorize multiple punishments.” (Appendix A - COA majority opinion, p 9).  The majority 

went on to find that the two offenses were not the same for double jeopardy purposes under the 

Blockburger/Ream same elements test.  (Id.)   

In a footnote, the majority opined that Appellant is merely complaining of inconsistent 

verdicts.  The majority then noted that inconsistent jury verdicts are permissible.  (Appendix A – 

COA majority opinion, p 9, n 3.)     

However, the jury in this case had no idea that it was entering inconsistent verdicts – one 

finding that Mr. Wafer acted with malice (second-degree murder) and one finding that he acted 

without malice (statutory manslaughter).  This was because, consistent with this Court’s hold in 

Doss, supra, the jurors were not instructed in a manner that would allow them to discern that.  In 
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Doss, while noting that it is impossible to act both with malice and without malice, this Court 

held that the prosecutor is not required to prove an absence of malice. Doss, supra 406 Mich at 

98-99. Thus, the only mens rea that the criminal jury instructions inform jurors of for statutory 

manslaughter is that the defendant “intended to point the firearm at” the deceased and that is how 

the jurors in this case were instructed. MI Crim JI 16.11;22 (X 167).  

 This Court should adopt the dissent of Judge Servitto on this issue, who wrote: 

I disagree, however, with the majority’s conclusion that neither the 
statute governing second degree murder, MCL 750.317, nor the 
statute governing involuntary manslaughter, MCL 750.329(1), 
plainly evince a legislative intent with respect to multiple 
punishments. Because of my disagreement, I would further find that 
the test articulated in Ream, supra, need not be utilized.   
 

*** 
 There would have been no need to add the limitation “but 
without malice” in the manslaughter statute had the Legislature 
intended to authorize dual punishments for both second degree 
murder and manslaughter under these circumstances. Rather, 
the Legislature would have simply remained silent on the mens 
rea element. The fact that it did not do so supports a conclusion 
that the Legislature expressed a clear intent in the manslaughter 
statute to prohibit multiple punishments for manslaughter and 
murder. See Miller, 498 Mich at 18. And, we must presume that the 
Legislature “knows of the existence of the common law when it 
acts.” People v Moreno, 491 Mich 38, 46; 814 NW2d 624 (2012). 
Thus, in enacting the manslaughter statute, the Legislature was well 
aware that second degree murder, at common law and continuing 
today, required a malice element and expressly and purposely 

                                                 
22 MI Crim JI 16.11: 
(1) [The defendant is charged with the crime of __________________ / You may also consider 
the lesser charge of] involuntary manslaughter. To prove this charge, the prosecutor must prove 
each of the following elements beyond a reasonable doubt: 
(2) First, that the defendant caused the death of [name deceased], that is, [name deceased] died as 
a result of [state alleged act causing death]. 
(3) Second, that death resulted from the discharge of a firearm. [A firearm is an instrument from 
which (shot / a bullet) is propelled by the explosion of gunpowder.] 
(4) Third, at the time the firearm went off, the defendant was pointing it at [name deceased]. 
(5) Fourth, at that time, the defendant intended to point the firearm at [name deceased]. 
[(6) Fifth, that the defendant caused the death without lawful excuse or justification.] 
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excluded this element from the manslaughter statute as a 
distinguishing feature. 
 
 Given the Legislature’s awareness of the requisite 
element of malice for second degree murder and its express 
exclusion of a malice element in the manslaughter statute, I 
would find that the Legislature expressed a clear intent in MCL 
750.329(1) to prohibit multiple punishments for these two 
crimes. Defendant’s convictions of and punishments for both second 
degree murder and manslaughter in the death of one person thus 
violated the multiple punishments strand of double jeopardy. Miller, 
498 Mich at 18.   
[Appendix A, COA partial dissent, pp 1-3 (emphasis added)]. 

Remedy   

The usual remedy for a double jeopardy violation in the multiple punishment strand is to 

vacate the lesser offense, but in this case it also requires a remand for resentencing on the 

remaining greater offense because the imposition of that sentence was affected by the 

consideration of the other invalid conviction, i.e. affected by inaccurate information or based on 

a constitutionally impermissible ground. People v Jackson, 487 Mich 783 (2010); MCL 

769.34(10); People v Francisco, 474 Mich 82 (2006); People v Miles, 454 Mich 90, 96 (1997); 

see also People v Moore, 391 Mich 426, 436-440 (1976) and People v Buck, 197 Mich App 404, 

431 (1992), rev’d in part on other grounds 444 Mich 853 (1993). Mr. Wafer is additionally 

entitled to resentencing on the second-degree murder conviction because the sentencing 

guidelines range for it was raised from A-II (144-240) to C-II (180-300/life) by the scoring of 

PRV 7 at 10 points for the concurrent manslaughter conviction,23 a separate and distinct ground 

for resentencing under MCL 769.34(10). Jackson, supra.  This Court must vacate the statutory 

manslaughter conviction, MCL 750.329, and remand for resentencing on the remaining second-

degree murder conviction. 

 
                                                 
23  See MCL 777.61 (second-degree murder sentencing grid); Sentencing Information Report, 
filed as Appendix B. Mr. Wafer was sentenced at the bottom of the range used. 
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 This supplemental authority pertains to the double jeopardy issue in Mr. Wafer’s pending 

application for leave to appeal.  (Issue I).  Being convicted and sentenced for both second-degree 

murder (requiring malice) and statutory manslaughter (statutorily defined as acting without malice), 

with their conflicting mens rea elements, for the same death, is a double jeopardy violation. 

 People v Davis, ___ Mich App ___ (No. 332081), decided July 13, 2017, illustrates that 

convicting a defendant of mutually exclusive offenses is a double jeopardy violation. In Davis, the 

defendant was convicted of assault with intent to commit great bodily harm (AGBH) and 

aggravated domestic violence. The aggravated domestic violence statute, MCL 750.81a, provides, 

in pertinent part, that “an individual who assaults … an individual with whom he or she has had a 

dating relationship…without intending to commit murder or to inflict great bodily harm is guilty…” 

of that offense.  (Emphasis added)  The AGBH statute, MCL 750.84(1)(a), provides in relevant part, 

that a person is guilty of that offense if he or she assaults another “with intent to do great bodily 

harm, less than the crime of murder.”  (Emphasis added)  The Court of Appeals held that “these two 

offenses are mutually exclusive from a legislative standpoint.” Davis, slip op p 3. The court 

explained that “the plain language of the statutes reveals that a defendant cannot violate both 

statutes with one act as he or she cannot both intend and yet not intend to do great bodily harm less 

than murder.”  Id.  Relying on United States v Powell, 469 US 57 (1984), the court explained why 

this situation did not fit the mold of inconsistent-verdict jurisprudence but rather is a double 

jeopardy violation.   Id. pp 4-6.   

 For the reasons explained in the remedy section of this issue in his application, the proper 

remedy is to vacate the manslaughter conviction and remand for resentencing on 2nd degree murder. 

     STATE APPELLATE DEFENDER OFFICE 
 
Date: July 27, 2017   BY: /s/ Jacqueline J. McCann _______ 
      JACQUELINE J. McCANN (P58774) 
      Assistant Defender  
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S T A T E  O F  M I C H I G A N  
 

C O U R T  O F  A P P E A L S  
 
 
 
PEOPLE OF THE STATE OF MICHIGAN, 
 
 Plaintiff-Appellee, 
 

 
FOR PUBLICATION 
July 13, 2017 
9:10 a.m. 

v No. 332081 
Wayne Circuit Court 

JOEL EUSEVIO DAVIS, 
 

LC No. 15-005481-01-FH 

 Defendant-Appellant. 
 

 

 
Before:  GLEICHER, P.J., and M. J. KELLY and SHAPIRO, JJ. 
 
PER CURIAM. 

 A jury convicted defendant of aggravated domestic assault (second offense), MCL 
750.81a(3), and assault with intent to do great bodily harm less than murder, MCL 750.84.  
Defendant raises a meritless challenge to the admission of certain photographic evidence.  He 
also raises a legitimate concern over his convictions for two offenses with mutually exclusive 
provisions.  We vacate defendant’s domestic assault conviction but otherwise affirm. 

I. BACKGROUND 

 Defendant and SS were romantically involved and lived together in Dearborn Heights.  
At around 4:00 a.m. on June 10, 2015, defendant woke SS to ask her where their ashtray was.  
Defendant took offense at SS’s displeasure over being roused.  He pulled SS to the floor by her 
shirt collar and struck her about the face with his fist and open hand.  SS begged defendant to 
stop, but he told her to “shut up” and threatened, “you’re gonna make me have to kill you.”   

 Defendant eventually terminated the beating and SS escaped to the bathroom.  She rinsed 
blood from her mouth, but could not examine her injuries because her eyes were swollen shut.  
In the meantime, defendant took SS’s truck and left the house.  He also carried away SS’s purse 
containing her keys, phone, and $400 cash.  Defendant did not stay gone long, however.  When 
he pulled back into the driveway, SS fled the home through a back door.  She ran to a neighbor’s 
house and called 911. 

 The responding officer described SS’s face as “almost unrecognizable” due to significant 
swelling, bruising, and bleeding.  Defendant had left the couple’s home again and could not be 
immediately arrested.  SS’s mother took her to the hospital, where she underwent X-rays and a 
CAT scan.  A doctor prescribed pain medication and placed SS in a neck brace.  Someone at the 
hospital took photographs to document her injuries. 
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 The following day, SS and her mother drove past the house and saw her vehicle parked in 
the driveway.  They summoned the police, who forcibly entered and arrested defendant.  The 
prosecution charged defendant with larceny and theft of SS’s vehicle, but the jury acquitted him 
of those charges.  The jury convicted defendant of aggravated domestic assault and assault with 
intent to do great bodily harm less than murder (AWIGBH). 

II. PHOTOGRAPHIC EVIDENCE 

 Defendant first contends that the trial court should not have admitted two photographs of 
SS lying in a hospital bed with a severely bruised face and wearing a neck brace.  Defendant 
contends that although these photographs otherwise accurately depict SS’s condition, they were 
overly prejudicial because SS did not actually suffer a spinal injury requiring a neck brace. 

 We review for an abuse of discretion a trial court’s decision to admit evidence, including 
photographs.  People v Mills, 450 Mich 61, 76; 537 NW2d 909 (1995), mod on other grounds 
450 Mich 1212 (1995); People v Aldrich, 246 Mich App 101, 113; 631 NW2d 67 (2001).  “An 
abuse of discretion occurs when the court chooses an outcome that falls outside the range of 
reasonable and principled outcomes.”  People v Unger, 278 Mich App 210, 217; 749 NW2d 272 
(2008).  Evidence is generally admissible if it is relevant, i.e., has “any tendency to make the 
existence of any fact that is of consequence to the determination of the action more probable or 
less probable than it would be without the evidence.”  MRE 401; MRE 402.  However, relevant 
evidence “may be excluded if its probative value is substantially outweighed by the danger of 
unfair prejudice, confusion of the issues, or misleading the jury, or by consideration of undue 
delay, waste of time, or needless presentation of cumulative evidence.”  MRE 403.  The 
“[g]ruesomeness” of a photograph standing alone is insufficient to merit its exclusion.  The 
proper question is “whether the probative value of the photographs is substantially outweighed 
by unfair prejudice.”  Mills, 450 Mich at 76. 

 The photographs of SS’s bruised and swollen face were highly relevant and probative to 
establish an essential element of aggravated domestic assault—a “serious or aggravated injury.”  
MCL 750.81a(1).  The nature of SS’s injuries also tended to establish that defendant acted with 
the intent to do great bodily harm as required by MCL 750.81(1)(a)—with the “intent to do 
serious injury of an aggravated nature.”  People v Brown, 267 Mich App 141, 147; 703 NW2d 
230 (2005) (quotation marks and citation omitted).  Accordingly, this evidence was admissible 
under MRE 402. 

 And the photographs were not so prejudicial as to warrant exclusion under MRE 403.  All 
relevant evidence “is prejudicial to some extent.”  Mills, 450 Mich at 75 (quotation marks 
omitted).    In Mills, the Michigan Supreme Court ruled that photographs graphically depicting a 
burn victim were relevant, probative and not overly prejudicial where “[t]he photographs [were] 
accurate factual representations of the injuries suffered by [the victim] and the harm the 
defendants caused her.”  Id. at 77.  Here, the nature and placement of SS’s bruises and 
lacerations corroborated her testimony about the assault and depicted the seriousness of her 
injuries.  Even if the neck brace was “precautionary” only as argued by defendant, this 
precaution was required by defendant’s actions.  It was part and parcel of the medical treatment 
SS received for injuries sustained after defendant repeatedly punched her in the face.  We discern 
no error in the admission of these photographs. 
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III. MUTUALLY EXCLUSIVE VERDICTS 

 Next, defendant argues that his convictions for both AWIGBH and aggravated domestic 
assault violated his right to be free from multiple punishments for the same offense under double 
jeopardy principles.  We agree that defendant was improperly convicted for a single act under 
two statutes with contradictory and mutually exclusive provisions.  However, the issue is more 
nuanced than expressed by the defense and double jeopardy is not the proper initial focus. 

 The jury convicted defendant of aggravated domestic assault, which is proscribed, in 
relevant part, by MCL 750.81a: 

(2)  Except as provided in subsection (3), an individual who assaults . . . an 
individual with whom he or she has or has had a dating relationship . . . without a 
weapon and inflicts serious or aggravated injury upon that individual without 
intending to commit murder or to inflict great bodily harm less than murder is 
guilty of a misdemeanor punishable by imprisonment for not more than 1 year or 
a fine of not more than $1,000.00, or both. 

(3)  An individual who commits an assault and battery in violation of subsection 
(2), and who has 1 or more previous convictions for assaulting or assaulting and 
battering his or her spouse or former spouse, an individual with whom he or she 
has or has had a dating relationship, an individual with whom he or she has had a 
child in common, or a resident or former resident of the same household, in 
violation of any of the following, is guilty of a felony punishable by imprisonment 
for not more than 5 years or a fine of not more than $5,000.00, or both . . . .  
[Emphasis added.] 

The jury also convicted defendant of violating MCL 750.84(1)(a), which makes it a 10-year 
felony to “[a]ssault[] another person with intent to do great bodily harm, less than the crime of 
murder.”  (Emphasis added.) 

 Clearly, these two offenses are mutually exclusive from a legislative standpoint.  One 
requires the defendant to act with the specific intent to do great bodily harm less than murder, 
Brown, 267 Mich App at 147; the other is committed without intent to do great bodily harm less 
than murder.  We must give effect to the plain and unambiguous language selected by the 
Legislature.  See People v Miller, 498 Mich 13, 22-23; 869 NW2d 204 (2015).  And the plain 
language of the statutes reveals that a defendant cannot violate both statutes with one act as he or 
she cannot both intend and yet not intend to do great bodily harm less than murder. 

 But may this Court grant relief?  As a general rule, juries are permitted to reach 
inconsistent verdicts and appellate courts may not interfere with their judgments.  The 
deliberative process of the jury is secret and no court is privy to the rationale leading to 
inconsistent verdicts.  Unlike a court’s judgment following a bench trial, the jury is held to no 
rules of logic and is not required to explain its ruling.  The verdicts may be the result of jury 
compromise or the jury’s inclination to be lenient.  See Dunn v United States, 284 US 390, 393-
394; 52 S Ct 189; 76 L Ed 356 (1931); People v Vaughn, 409 Mich 463, 465-466; 295 NW2d 
354 (1980).   
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 This case does not fit the mold of inconsistent-verdict jurisprudence.  Precedent regarding 
the jury’s right to reach inconsistent verdicts focuses on situations in which acquittal on one 
charge renders it seemingly impossible for the jury to have found the existence of all elements of 
the charge on which it acquits.  For example, appellate review is not permitted when the jury 
acquits a defendant of an underlying felony charge and yet convicts the defendant of felony-
firearm or felony-murder.  See People v Goss, 446 Mich 587; 521 NW2d 312 (1994); People v 
Lewis, 415 Mich 443; 330 NW2d 16 (1981).  In these circumstances, it is easily surmised that the 
jury did its job but acted leniently. 

 This was just the case in United States v Powell, 469 US 57, 59-60; 105 S Ct 471; 83 L 
Ed 2d 461 (1984), in which a jury convicted the defendant of facilitating the sale of narcotics by 
phone but acquitted her of conspiring to possess with intent to deliver those same narcotics.  
Relying on Dunn and its progeny, the Supreme Court reasoned: 

[W]here truly inconsistent verdicts have been reached, “[the] most that can be 
said . . . is that the verdict shows that either in the acquittal or the conviction the 
jury did not speak their real conclusions, but that does not show that they were not 
convinced of the defendant’s guilt.”  Dunn, [284 US] at 393.  The rule that the 
defendant may not upset such a verdict embodies a prudent acknowledgment of a 
number of factors.  First, as the above quote suggests, inconsistent verdicts—even 
verdicts that acquit on a predicate offense while convicting on the compound 
offense—should not necessarily be interpreted as a windfall to the Government at 
the defendant’s expense.  It is equally possible that the jury, convinced of guilt, 
properly reached its conclusion on the compound offense, and then through 
mistake, compromise, or lenity, arrived at an inconsistent conclusion on the lesser 
offense.  But in such situations the Government has no recourse if it wishes to 
correct the jury’s error; the Government is precluded from appealing or otherwise 
upsetting such an acquittal by the Constitution’s Double Jeopardy Clause. . . . 

 Inconsistent verdicts therefore present a situation where “error,” in the 
sense that the jury has not followed the court’s instructions, most certainly has 
occurred, but it is unclear whose ox has been gored.  Given this uncertainty, and 
the fact that the Government is precluded from challenging the acquittal, it is 
hardly satisfactory to allow the defendant to receive a new trial on the conviction 
as a matter of course. . . .  [N]othing in the Constitution would require such a 
protection. . . .  For us, the possibility that the inconsistent verdicts may favor the 
criminal defendant as well as the Government militates against review of such 
convictions at the defendant’s behest.  This possibility is a premise of Dunn’s 
alternative rationale—that such inconsistencies often are a product of jury lenity.  
Thus, Dunn has been explained by both courts and commentators as a recognition 
of the jury’s historic function, in criminal trials, as a check against arbitrary or 
oppressive exercises of power by the Executive Branch. . . .  [Powell, 469 US at 
64-66.] 

“[T]he best course to take,” the Powell Court concluded, “is simply to insulate jury verdicts from 
review on this ground.”  Id. at 69. 
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 As noted, the issue now before this Court is not a typical inconsistent-verdict matter.  
Rather, it fits within an exception to this rule as “a situation ‘where a guilty verdict on one count 
necessarily excludes a finding of guilt on another,’ ” rendering the two “mutually exclusive.”  
United States v Randolph, 794 F3d 602, 610-611 (CA 6, 2015).  Indeed, the United States 
Supreme Court specifically recognized this scenario in Powell, 469 US at 69 n 8, noting: 

Nothing in this opinion is intended to decide the proper resolution of a situation 
where a defendant is convicted of two crimes, where a guilty verdict on one count 
logically excludes a finding of guilt on the other.  Cf. United States v Daigle, 149 
F Supp 409 (DC), aff’d per curiam, 101 US App DC 286; 248 F2d 608 
(1957). . . . 

 In Daigle, 149 F Supp at 411, the jury convicted the defendant of embezzlement and 
grand larceny of certain funds owned by “Mrs. Thrasher,” despite the trial court’s instruction to 
only reach the larceny charge if it found the defendant not guilty of embezzlement.  The offenses 
were mutually exclusive because the embezzlement statute proscribed the taking of another’s 
funds that were lawfully in the defendant’s possession while the larceny statute related to 
unlawfully taking funds from another’s possession.  Id. at 414.  The guilty verdict on the 
embezzlement charge required a finding that the defendant initially lawfully possessed the funds; 
this finding “negative[d]” a “fact essential” to the second convicted offense—that the defendant 
initially unlawfully possessed the funds.  Id. 

 Our sister states have reached the same conclusion in similar circumstances.  In Dumas v 
State, 266 Ga 797, 799; 471 SE2d 508 (1996), for example, the Georgia Supreme Court held that 
a jury could not convict a defendant of two offenses “that not only were inconsistent, but also 
were mutually exclusive.”  (Emphasis in original.)  Dumas was convicted by a jury of “malice 
murder,” which required “malice aforethought,” and vehicular homicide, which was statutorily 
defined as a killing “without malice aforethought.”  Id. at 800.  The Georgia Supreme Court held, 
“in its first verdict, the jury in this case convicted Dumas of killing with malice aforethought and 
without malice aforethought; of killing both with and without an intention to do so.  Obviously, 
the two verdicts were mutually exclusive. . . .”  Id. (emphasis in original). 

 The Tennessee Court of Criminal Appeals found unsustainable mutually exclusive guilty 
verdicts on reckless homicide and second-degree murder.  To enter such verdicts, the appellate 
court noted, “the jury would have had to find that the Defendant simultaneously acted both 
knowingly and recklessly with regard to the same act and the same result, i.e., the death of the 
victim.”  State v Davis, 2013 Tenn Crim App LEXIS 431, p 23 (2013). 

 Here, the statutory language clearly presents two mutually exclusive offenses; one cannot 
assault another with intent to do great bodily harm less than murder and at the same time assault 
another without the intent to do great bodily harm less than murder.  However, a unique wrinkle 
exists in this case because the jury did not actually make contradictory findings in reaching two 
mutually exclusive guilty verdicts.  The trial court did not instruct the jury that in order to 
convict defendant of aggravated domestic assault it had to find that defendant did not act with 
intent to great bodily harm.  The only intent mentioned by the court was “either to commit a 
battery, or to make [SS] reasonably fear an immediate battery.” 
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 The trial court did not instruct the jury regarding the lack of intent to do great bodily 
harm necessary to meet the statutory definition of aggravated domestic assault because the 
Michigan Supreme Court has directed that such provisions are not elements of an offense.  
People v Doss, 406 Mich 90, 99; 276 NW2d 9 (1979).  The defendant in Doss, 406 Mich at 97, 
was charged with manslaughter pursuant to MCL 750.239, which defined the offense as causing 
death by certain acts done “intentionally but without malice.”  “ ‘[W]ithout malice’ is the 
absence of an element.”  Id. at 99.  Accordingly, the prosecution was not required to establish the 
lack of malice beyond a reasonable doubt.  “ ‘Elements are, by definition, positive.  A negative 
element of a crime is a contradiction in terms.’ ”  Id., quoting People v Chamblis, 395 Mich 408, 
424; 236 NW2d 473 (1975) (emphasis omitted).  Statutory language describing such negatives is 
a hallmark of lesser included offenses.  The lack of malice cited in the manslaughter statute 
rendered the offense a cognate lesser offense of murder, the Court held.  Doss, 406 Mich at 99, 
quoting Chamblis, 395 Mich at 424. 

 MCL 750.81a includes a negative, just like the manslaughter statute.  The lack of intent 
to commit great bodily harm less than murder is not an affirmative element.  The prosecution 
was not required to prove this absence of intent and the trial court was not required to instruct the 
jury in this regard.  This does not nullify the error of convicting defendant of mutually exclusive 
offenses, however. 

 The error in this case stems from two sources.  First, the prosecution should not have 
independently charged defendant under two statutes with irreconcilable provisions stemming 
from one assault.  The prosecution should have levied the charges as alternative grounds for 
conviction.  Second, after the jury reached mutually exclusive verdicts, the trial court should 
have either reinstructed the jury to elect conviction under one or the other or vacated one of the 
convictions. 

 We need not remand to remedy the error.  The jury affirmatively found that defendant 
acted with the intent to do great bodily less than murder when it convicted defendant of 
AWIGBH.  As the court did not inform the jury that a lack of such intent accompanied the 
aggravated domestic assault charge, the jury never found a lack of intent on defendant’s part.  
We therefore know which charge is supportable by jury-found facts and can affirm defendant’s 
AWIGBH conviction.  As an improperly entered mutually exclusive verdict, we vacate 
defendant’s conviction and sentence for aggravated domestic assault. 

 We affirm in part and vacate in part.  

 

/s/ Elizabeth L. Gleicher  
/s/ Michael J. Kelly  
/s/ Douglas B. Shapiro  
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Defendant says that his supplemental authority“ illustrates that convicting a defendant of

mutually exclusive offenses is a double jeopardy violation.”  But Davis did not find a violation of

double jeopardy, but posited a doctrine of “mutually exclusive” offenses that can bar conviction of

multiple offenses apart from and in addition to the jeopardy protection, and on a claim not raised

by the defendant in that case, and on which the court did not request briefing.

In People v. Doss, 406 Mich 90, 99 (1979) this court said that “ Elements are, by definition,

positive. A negative element of a crime is a contradiction in terms, holding that the term “without

malice” regarding the assault described in MCL 750.329 “is the absence of an element, rather than

an additional element which the people must prove beyond a reasonable doubt.”  It is quite possible,

then, for one to be convicted of this form of manslaughter (or any form) even if the proofs show that

the killing was accomplished with malice.   Though the panel in Davis paid lip-service to Doss, it

nonetheless treated words of limitation as though they are elements in determining that the offenses

of aggravated domestic violence and assault with intent to do great bodily harm are “mutually

exclusive” because an aggravated domestic violence can be committed without proof of intent to do

great bodily harm—“an individual who assaults ... an individual with whom he or she has or has had

a dating relationship ... without a weapon and inflicts serious or aggravated injury upon that

individual without intending to commit murder or to inflict great bodily harm less than murder.”

This is no different than the “without malice” language in MCL 750.329, and the Court of Appeals

could only find the offenses irreconcilable by treating this negative as though it were an element.

This Court should deny leave on this issue, or, grant leave on it, as the Court of Appeals raised an

issue of first impression in this State.
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STATE OF MICHIGAN

COURT OF APPEALS

PEOPLEOF THE STATE OF MICHIGAN, UNPUBLISHED
April 5, 2016

Plaintiff-Appellee,

v No. 324018
WayneCircuit Court

THEODOREPAUL WAFER, LC No. 14-000152-FC

Defendant-Appellant.

Before: STEPHENS,P.J.,andHOEKSTRA andSERVITTO,JJ.

PERCURIAM.

A jury convicted defendant of second-degreemurder, MCL 750.317, statutory
involuntarymanslaughter(dischargeof an intentionallyaimedfirearmresultingin death),MCL
750.329,andpossessionof a firearmduring thecommissionof a felony (felony-firearm),MCL
750.227b. Thetrial courtsentenceddefendantto concurrentprison termsof 15 to 30 yearsfor
the second-degreemurderconvictionand 7 to 15 years for the manslaughterconviction, to be
served consecutiveto a two-year term of imprisonmentfor the felony-firearm conviction.
Defendantappealsasof right. For thereasonsexplainedin this opinion,weaffirm defendants
convictions but remandfor Crosby proceedingsin accordancewith Peoplev Lockridge, 498
Mich 358; 870NW2d 502 (2015).

OnNovember2, 2013,at approximately4:30 a.m.,defendantshot andkilled 19-year-old
RenishaMcBride on the front porch of defendantshomein DearbornHeights. McBride had
beenin a car accidentbeforethe shooting,and it is uncertainhow or why she came to be at
defendantshome. She had marijuanain her systemand her blood alcohol level was .218.
Defendantadmittedthat he shot McBride, but heassertedat trial that he did so in self-defense
becausehe thoughtMcBride wastrying to breakinto his home. However,theevidenceshowed
that McBride wasnot armedat the time of the shooting,and shepossessedno burglary tools.
Thejury convicteddefendantof second-degreemurder,statutoryinvoluntarymanslaughter,and
felony-firearm. Thetrial court sentenceddefendantasnotedabove. Defendantnow appealsas
ofright.

UnitedStatesv Crosby,397 F3d103 (CA 2, 2005).
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I. JURY INSTRUCTIONS

Defendantfirst arguesthat the trial court erred when it deniedhis requestfor a jury
instructionbasedon MCL 780.951(1), whichwould haveaffordedhim thebenefitofarebuttable
presumptionthat he had an honestand reasonablebelief that imminent deathor greatbodily
harm would occur. Specifically, defendantmaintainsthis instruction was warrantedbecause
therewas evidenceto support the assertionthat McBride was in the processof breakingand
enteringatthetimeof theshooting.

We review de novo questionsof law, andwe review for an abuseof discretiona trial
courts determinationwhethera jury instructionapplies to the facts of the case. People v
Dupree,486 Mich 693, 702; 788 NW2d 399 (2010). A defendantin a criminal trial is entitled
to havea properly instructedjury considertheevidenceagainsthim or her. Peoplev Dobek,
274 Mich App 58, 82; 732 NW2d546 (2007). Whenadefendantrequestsajury instructionon
a theoryor defensethat is supportedby theevidence,the trial courtmust give the instruction.
People v Riddle, 467 Mich 116, 124; 649 NW2d 30 (2002). However, if an applicable
instructionwasnot given, the defendantbearsthe burdenof establishingthat the trial courts
failure to give the requestedinstruction resulted in a miscarriageof justice. Id. Thus,
[r]eversalfor failure to provideajury instructionis unwarrantedunlessit appearsthat it is more
probablethannot that the error was outcomedeterminative.Peoplev McKinney, 258 Mich
App 157, 163; 670 NW2d254(2003).

A successful claim of self-defenserequires a finding that the defendant acted
intentionally,but that thecircumstancesjustifiedhis actions.Dupree,486 Mich at707 (citation
andquotationmarksomitted). TheSelf-DefenseAct (SDA), MCL 780.971et seq.,codified the
circumstancesin which a personmayusedeadlyforce in self-defense. . . without having the
dutyto retreat.Dupree,486 Mich at708. MCL 780.972(1)(a)provides:

(1) An individual who hasnot or is not engagedin the commissionof a
crimeat thetime he or sheusesdeadlyforcemayusedeadlyforceagainstanother
individual anywherehe or shehasthe legal right to be with no duty to retreatif
eitherofthefollowing applies:

(a) Theindividual honestlyandreasonablybelievesthatthe useof deadly
force is necessaryto preventthe imminentdeathofor imminentgreatbodily harm
to himselfor herselfor to anotherindividual.

In this case,thetrial court instructedthejury on self-defense,including the groundsfor
self-defense,the prosecutorsburdenof proofregardingself-defense,the fact thatan individual
in his homehasno duty to retreat,andthe fact that a porch is consideredpart of a home. In
addition to the instructionsgiven, defendantargueson appealhe was also entitled to a jury
instructionbasedon MCL 780.951(1), whichprovidesa rebuttablepresumptionthat a defendant
who usesdeadlyforceactedwith an honestandreasonablebeliefthat imminent death . . . or
greatbodily harmto himself. . . will occurif both ofthefollowing apply:

(a) The individual againstwhom deadlyforce or force otherthandeadly
force is usedis in theprocessofbreakingand enteringa dwelling or business
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premisesor committinghome invasionor hasbrokenand entereda dwelling or
businesspremisesorcommittedhomeinvasionand is still presentin thedwelling
or businesspremises,or is unlawfully attemptingto removeanotherindividual
from adwelling,businesspremises,oroccupiedvehicleagainsthis or herwill.

(b) The individual using deadly force or force other than deadly force
honestly and reasonablybelieves that the individual is engagingin conduct
describedin subdivision(a). [Emphasisadded.]

Consideringtheplain languageof thestatute,thesetwo subsectionsdiffer in that subsection(a)
focuseson theconductofthepersonagainstwhom deadlyforce is used,whereassubsection(b)
focuseson thestateofmind ofthepersonusingdeadlyforce.

In light ofdefendantstestimonyabouthis feararisingfrom theextentof thebangingand
poundingnoiseheheardattwo differentdoorsofhis home,thefact that thebangingoccurredat
suchanearlyhourofthemorning,andthefactthattherehad beenothercriminal incidentsin the
neighborhoodthat summer,we agreethat therewas sufficientevidenceto supporta finding that
defendantmay have honestlyand reasonablybelievedthat a personwas in the processof
breakingandenteringhis home. SeeMCL 780.951(1)(b). However,thefactthat defendantmay
havereasonablyperceivedMcBride asattemptingto breakinto hishomedoesnot establishthat
shewasactuallytrying to do so. Cf. Peoplev Mills, 450 Mich 61, 83; 537 NW2d 909 (1995),
mod450Mich 1212(1995)(Peoplecanappearonewayto someoneelsewhenin actualitythere
is somethingelsecausingthem to actthe way they arebeingobserved.). In otherwords, the
principal disputein this caseconcernswhethertherewas evidenceto supporttheoccurrenceof
conductrequiredundersubsection(a).

Given the evidencepresentedat trial, we concludethat the trial court did not abuseits
discretionwhenit determinedthat the evidencedid not supportthe assertionthat McBride was
actuallyin theprocessofbreakingandenteringwhentheshootingoccurred.A breakingis any
useof force,howeverslight, to accesswhateverthe defendantis entering. Peoplev Heft, 299
Mich App 69, 76; 829 NW2d 266 (2012). TherewasevidencethatMcBride wasbangingon
defendantsfront and side doors, which would potentially constitute a use of force.
Nonetheless,the evidencedid not supporta finding that McBride wasattemptingto accessthe
houseso asto be consideredin the processof breakingandentering a dwelling. SeeMCL
750.115(1);Heft, 299 Mich App at 75-76. On theeveningin question,McBride wasextremely
intoxicatedandshecrashedher car. Appearingdisorientated,McBride wanderedaway from the
crashsiteandshesomehowmadeherway to defendantshome. McBride hadno burglartools
with herat defendantshouse,and therewasno damageto the locks, door handles,or doorsof
defendantshome. At best,the evidenceshowedthat McBride loudly poundedon defendants
doorsandthatthe screenin the outerfront doorhaddroppeddown. But, without more, loud
ineffectualbangingon a door doesnot supportthe claim that McBride was in the processof
breakingand entering. Moreover, at the point in time whendefendantactually fired the lethal
shot,McBride hadapparentlystoppedpoundingon the door. Defendanttestifiedthathewentto
the front door, even thoughhe had last heardbangingat the side door. Whenhe openedit,
McBride camearoundthe sideofthe homeanddefendantshotherbeforeshecouldexplainher
presence.On this record,the evidencedoesnot supportthe assertionthat McBride was in the
processof breakingor enteringwhenshewasshotby defendant. Consequently,thetrial court
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did notabuseits discretionby denyingdefendantsrequestfor a jury instructionbasedon MCL
780.95l(1).2

II. PROSECUTORIALMISCONDUCT

Defendantnext arguesthat severalallegedinstancesof misconductby the prosecutors
deniedhim a fair trial. A defendantmust contemporaneouslyobject and requesta curative
instruction to preservea claim of prosecutorialmisconductfor appellatereview. People v
Bennett,290 Mich App 465, 475; 802 NW2d 627 (2010). Defendantobjectedto theprosecutors
handling of the murder weapon during the prosecutorscross-examinationof defendant.
Accordingly, that issueis preserved. However,hedid not objectto the remaininginstancesof
allegedmisconductorhe did not objecton thesamebasisnow presentedon appeal. Therefore,
themajority ofdefendantsclaimsof misconductareunpreserved.Seeid.

Generally,issuesofprosecutorialmisconductare reviewedde novo to determinewhether
the defendantwas denied a fair and impartial trial. Id However, unpreservedclaims of
prosecutorialmisconductare reviewedfor plain error affecting substantialrights. People v
Gaines,306 Mich App 289, 308; 856 NW2d 222 (2014). Under this standard,[r]eversal is
warrantedonly whenplain error resultedin the convictionof anactually innocentdefendantor
seriouslyaffectedthe fairness,integrity,or public reputationofjudicial proceedings.Peoplev
Callon, 256 Mich App 312, 329; 662 NW2d 501 (2003). Further, we cannot find error
requiringreversalwherea curativeinstructioncouldhavealleviatedanyprejudicial effect. Id.
at 329-330.

[A]llegations of prosecutorialmisconductareconsideredon a case-by-casebasis, and
thereviewingcourtmustconsidertheprosecutorsremarksin context. Bennett,290Mich App
at 475. Theproprietyof a prosecutorsremarkswill dependon theparticularfactsof thecase,
meaningthata prosecutorscommentsmustbe readasawhole andevaluatedin light ofdefense
argumentsandthe relationshipthey bearto theevidenceadmittedat trial. Callon, 256 Mich
App at 330. Prosecutorsare typically affordedgreatlatitude regardingtheir argumentsand
conductat trial. Peoplev Unger,278 Mich App 210, 236; 749NW2d 272(2008).

Defendantfirst arguesthat one of theprosecutorscommittedmisconductwhensheheld
the murderweaponin an unsafemannersuchthat it waspointed in the direction of thejurors
duringhercross-examinationof defendant. Thegun in questionwasadmittedinto evidence,it
wasunloadedat the time ofthe incident,and, asnoted,prosecutorsare typically affordedgreat

2 We notebriefly that, evenif thetrial courtshouldhaveinstructedthejury on thepresumption

found in MCL 780.951(1), defendanthasnot shownthat it is moreprobablethannot that this
error affectedthe outcomeof the proceedings. McKinney,258 Mich App at l63~ Defendant
admittedthat he shotMcBride andhis only claim wasthat he did soin self-defense.However,
therewasscantevidenceofself-defensewhile, in contrast,thejury receiveddetailedinstructions
on defendantsself-defensetheory and the prosecutorpresentedample evidenceto disprove
defendantsclaim of self-defensebeyonda reasonabledoubt. On this record, thereis not a
reasonableprobabilitythatthe instructionatissuewould haveaffectedtheoutcome.

-4-

R
E

C
E

IV
E

D
 by M

SC
 3/30/2018 1:18:46 PM



latituderegardingtheirconductattrial. Id. Nonetheless,defendantarguesthattheprosecutions
grandstandingwith the weaponwasimproperanddeprivedhim ofa fair trial becauseat least
one of thejurors appearedstartledby the prosecutorshandlingof the gun. However, in the
courseof thetrial asa whole, we cannotseethat the incidentdepriveddefendantof a-fair and
impartial trial. The incidentwasbrief andisolated,therewas no apparentintendedpurposeto
scareanyone,andthe trial court orderedthe attorneysnot to point the gun at thejurors during
closing arguments.Moreover,defensecounselin factusedthe incidentto defendantsadvantage
by reminding the jury of the prosecutorsactions,and the jurys reaction, during closing
argument,in the contextof emphasizinghis positionthat defendanthad broughtthegun to the
doorwith him in orderto frightentheintruderawaybecausetheweaponwasscary. Underthe
circumstances,this isolatedincidentdid not denydefendanta fair trial. Cf. Peoplev Bosca,310
Mich App 1, 35; 871 NW2d 307 (2015) (finding that the prosecutorsdemonstrationwith a
circularsawusedto threatenthevictims did notdeprivethedefendantofafair trial).

Defendantalso arguesthat the prosecutormisstatedthe law during closing argument
whencommentingon the necessarymens rea to supportconvictions for the different charged
offenses.A prosecutorsclearmisstatementofthe law that remainsuncorrectedmaydeprivea
defendantof a fair trial. Peoplev Grayer, 252 Mich App 349, 357; 651 NW2d 818 (2002).
However,if thejury is correctlyinstructedon the law, an erroneouslegal argumentmadeby the
prosecutorcanpotentially be cured. Id In the instant case,defendantwas chargedwith
second-degreemurder, common-lawmanslaughteras a lesserincluded offense,and statutory
manslaughterunder MCL 750.329. When discussingthe chargedcrimes during closing
argument,the prosecutorincorrectly commentedthat, bad the dischargeof the weaponbeen
accidental,defendantwould still be guilty of second-degreemurder. This was not a correct
statementofthe law becausethemalicenecessaryto supportsecond-degreemurderis defined
astheintentto kill, the intent to causegreatbodily harm,orthe intentto do anactin wantonand
wilful disregardofthe likelihood that thenaturaltendencyof suchbehavioris to causedeathor
greatbodily harm. Peoplev Goecke,457 Mich 442, 464; 579 NW2d 868 (1998). Contraryto
the prosecutorsframing of the issue, anact doneaccidentally,or evenwith grossnegligence,
would not constitutemalice. See id. at 466-467;Peoplev Holtschlag, 471 Mich 1, 21; 684
NW2d730 (2004);CJI2d7.1.

However,any error in the prosecutionsexplanationof the law in this regarddid not
deprive defendantof a fair trial becausethe trial court properly instructedthe jury on the
elementsof second-degreemurderandthelesserincludedoffenseofcommon-lawmanslaughter
and, in particular,the specificmensreanecessaryto supporta second-degreemurderconviction
asopposedto the lesseroffenseofcommon-lawinvoluntarymanslaughter.Thejury was further
instructedthat if therewasa conflict betweenthe trial courtsexplanationof the law andthat
offered by the attorneys,the jury must follow the trial courts instructions. Under these
circumstances,any misstatementof the law by the prosecutordid not affect defendants
substantialrights. SeeGrayer,252 Mich Appat 357.

Defendantnextarguesthattheprosecutormisstatedthelaw whendiscussingtheelements
of statutoryinvoluntarymanslaughterby failing to acknowledgethat self-defensecould beused
asa defenseto this chargeand suggestingthat therewasno disputethat the elementsof this
offensehadbeenshown. Ourreviewof therecordrevealsthattheprosecutormerelyarguedthat
theelementsofthe offensehadbeenestablished,andweseenothingimproperin this argument.
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Moreover, while the prosecutordid not discussself-defensein relationto this charge,thetrial
court instructedthejury on self-defenseand defensecounselarguedfor theapplicability ofthis
defense.Defendanthasnot shownplain error andhe is notentitled to reliefon this basis.

Defendantalso assertsthat, with respectto self-defense,theprosecutormisstatedthe law
whensheassertedthat defendanthadotheroptionssuchaskeepingthedoorshutand going to a
different part of [his] houseratherthan engagingwith McBride. Troublingly, the prosecutor
assertedthatgoing to a differentpartof thehousecouldnot becharacterizedasretreating.To
theextenttheprosecutorsuggestedthat defendanthadanobligationto retreatto anotherareaof
his home,this was improperbecauseapersondoesnot havea duty to retreatin his or herown
home. Peoplev Richardson,490 Mich 115, 121; 803 NW2d 302 (2011). However, this
potentially misleading remark does not entitle defendant to relief becauseelsewherethe
prosecutorexpresslyacknowledgedthat thereis no duty to retreatin a personsown home,the
trial court instructedthejury that apersondoesnothaveaduty to retreatwhile in his orherown
home,and thejury was informedthat a porchis consideredpart of a home. Given the proper
instructionby the trial court, any misstatementby the prosecutordid not affect defendants
substantialrights. SeeGrayer, 252Mich App at357.

Next, defendantargues that the prosecutorimproperly vouchedfor defendantsguilt
whenshestatedthat shehad seenmore homicidecasesthan [she] care[d] to recall, that this
caseis no differentthana typical murdercase,that defendantwasno different thanatypical
murder defendant,and that [m]urder defendantstry to deflect, try to lief,] [t]ry to get
themselvesout of trouble. In a relatedargument,defendantalso arguesthat the following
statementsby theprosecutorduringclosingargumentwereimproper:

Becauseourjob, ladiesandgentlemen,is to seethatjusticeis served. Our
job is to prosecutethe guilty. And yourjob is to makethat determination.You
decidewhetherornot wevedoneourjob properly. Thatsyourdecision.

You haveto tell us whetheror not weve metourburden. We dont run
awayfrom ourburden. Its our burden. Thatswhatourconstitutionsays. We
dont takeit lightly that we would chargea homeowner. We dont take that
lightly.

Theresplenty of homeownersthathaventbeencharged.We look at the
law. Weareguidedby whatthe law requires. And thelaw in this caserequired.a
chargeofmurderin theseconddegree.And theintentionallyaiming thatgun.

You guys get to make the final call. Theresno self-defensehere.
Wheresthefear? Wheresthefear?

It is improper for a prosecutorto usethe prestigeof the prosecutorsoffice to inject
personalopinionor for theprosecutorto askthejury to suspendits powerofjudgementin favor
of the wisdom or beliefof theprosecutorsoffice. Peoplev Bahoda,448 Mich 261, 86; 531
NW2d659 (1995). In this case,viewedin isolation,someofthe prosecutorsremarkscouldbe
understoodasan invitation for the jury to suspendits own critical analysisof theevidenceand
acceptthe prosecutorsassurancesof the defendantsguilt. Viewed in context,however, the
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remarksconstitutedan argument,albeit unarthilly presented,that the prosecutionhad met its
burdenin overcomingdefendantsself-defenseclaim. The prosecutorrepeatedlystatedthat it
wasup to thejury to decidewhethertheprosecutionhadmet its burdenofproving defendant
guilty. Moreover, any improper prejudicial effect could have beencured by an appropriate
instruction,uponrequest. Accordingly,therewasno outcome-determinativeplain error. Unger,
278 Mich Appat 235.

Defendantnext arguesthata prosecutorimproperlydenigrateddefensecounselwhenshe
discussedthefact thatdefendanthadchangedhis initial claimthat theshootingwasaccidentalto
a claim that he actedin self-defense. A prosecutormay not personallyattackdefensecounsel.
Peoplev McLaughlin,258Mich App 635, 646; 672NW2d 860 (2003). Likewise,theprosecutor
maynotpersonallyattackthedefendantwith intemperateandprejudicial remarks,andmaynot
suggestthat adefendantordefensecounselis trying to manipulateormisleadthejury. Peoplev
Light, 480 Mich 1198; 748 NW2d 518 (2008);Bahoda,448 Mich at 283; Peoplev Watson,245
Mich App 572, 592; 629 NW2d 411(2001). Viewed asa whole, the thrustof the prosecutors
argumentwasto properly suggestthat defendantshouldnot bebelievedwhenhestatedthat he
wasin fearwhenhe shot McBride becausehehadearlier implied to thepolice that theshooting
wasaccidental. But in doing so, theprosecutorimproperlyaccuseddefensecounselofhaving
coacheddefendantto changehis story to oneof self-defense.This typeof attackon defense
counsel was wholly inappropriate. See Light, 480 Mich at 1198. However, becausean
appropriatejury instructioncould havecured any perceivedprejudice,reversalis not required.
Unger,278 Mich Appat 235.

Defendantalso arguesthat theprosecutorimproperly appealedto thejurors sympathy
for McBride andmischaracterizedthe defensecounselsself-defenseargumentasan attackon
thevictims character. Appealsto thejury to sympathizewith the victim constituteimproper
argument. Watson,245 Mich App at 591. However,anotherwiseimproperremarkmaynot
requirereversalwhenoffered in responseto an issueraisedby defensecounsel. Dobek, 274
Mich App at 64. Such is the case here. That is, the prosecutorsrebuttal argumentwas
responsiveto defensecounselsearlierargumentthat focusedon the victims actions. Defense
counselarguedthat McBride wasin theprocessofchangingbecauseshewascomingdown
from her intoxication, and claimedthat alcohol is what causedall of this. The prosecutors
rebuttal argument,essentiallythat 19-year-oldMcBride did not deserveto die simply because
she was drunk and high, was responsiveto defensecounselsargument. Moreover, any
prejudicial effect could have beencured with a jury instruction upon request,meaningthat
defendanthasnot shownplain error. Unger,278 Mich Appat 235.

For thesereasons,defendantis not entitled to reversalon the basis of this issue. The
prosecutorsconductdid not denydefendantafair trial.

III. DOUBLEJEOPARDY

Defendantnext arguesthat his convictionsfor both statutoryinvoluntary manslaughter
and second-degreemurder, arising from the deathof one victim, violate the doublejeopardy
prohibitionagainstmultiple punishmentsfor the sameoffense. In particular,defendantargues
that doublejeopardyprinciplesshould preventconvictionsfor both second-degreemurderand
statutorymanslaughterunderMCL 750.329becausethe crimescontaincontradictoryelements
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insofar asmurderrequiresmalicewhile MCL 750.329(1)specifiesthat statutorymanslaughter
mustbe committedwithoutmalice.

We review this questionof constitutionallaw de novo. People v Nutt, 469 Mich 565,
573; 677 NW2d 1 (2004). TheDoubleJeopardyClauseof the Fifth Amendmentprovidesthat
no personshallbe subjectfor thesameoffenceto betwice put in jeopardyof life or limb. . . .

US Const V. In Peoplev Miller, 498 Mich 13, 17-19; 869 NW2d 204 (2015),our Supreme
Court recently provided a comprehensiveoverview of the constitutional double jeopardy
protections,and, in particular,the analysisto usewhen determiningwhetherdual convictions
violatethe multiple punishmentsstrandof doublejeopardy:

Themultiple punishmentsstrandofdoublejeopardyis designedto ensure
thatcourtsconfinetheirsentencesto thelimits establishedby theLegislatureand
thereforeactsas a restrainton the prosecutorand the Courts. The multiple
punishmentsstrandis not violated [w]here a legislaturespecifically authorizes
cumulative punishmentunder two statutes. . . . Conversely, where the
Legislatureexpressesaclearintentionin theplain languageofastatuteto prohibit
multiple punishments,it will be aviolationofthemultiple punishmentsstrandfor
atrial court to cumulativelypunisha defendantfor bothoffensesin a single trial.
Thus, the questionof what punishmentsareconstitutionallypermissibleis not
differentfrom the questionof what punishmentsthe LegislativeBranchintended
to be imposed.

The Legislature,however,doesnot alwaysclearly indicateits intentwith
regardto the permissibility of multiple punishments. When legislative intent is
not clear, Michigan courtsapply the abstractlegal elementstestarticulatedin
[Peoplev Ream,481 Mich 223; 750NW2d 536 (2008),] to ascertainwhetherthe
Legislatureintendedto classif~two offensesas the sameoffense for double
jeopardypurposes.This test focuseson the statutoryelementsof the offenseto
determinewhethertheLegislatureintendedfor multiple punishments.Underthe
abstractlegalelementstest, it is not a violation of doublejeopardyto convict a
defendantof multiple offensesif eachof the offensesfor which defendantwas
convictedhasanelementthattheotherdoesnot. . . . Thismeansthat, underthe
Ream test, two offenseswill only be consideredthe sameoffensewhere it is
impossible to commit the greater offense without also committing the lesser
offense.

In sum, whenconsideringwhethertwo offensesarethe sameoffensein
the contextofthe multiple punishmentsstrandof doublejeopardy,we mustfirst
determinewhetherthe statutorylanguageevincesa legislative intentwith regard
to the permissibility of multiple punishments. If the legislative intent is clear,
courtsarerequiredto abideby this intent. If, however,the legislativeintent is not
clear, courtsmustthenapply the abstractlegal elementstestarticulatedin Ream
to discernlegislativeintent. [Footnotesomitted.]

Consequently,to determinewhetherthereis a doublejeopardyviolation in this case,we
first considerwhether the statutory languageevinces a clear intent with respect to the
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permissibility of multiple punishments. Id. In particular,the two statutesat issueare MCL
750.317 andMCL 750.329(1).Second-degreemurderis codifiedat MCL 750.317, which states:

All other kinds of murder shall be murderof the seconddegree,and shall be
punishedby imprisonmentin thestateprisonfor life, orany termof years,in the
discretionofthecourttrying thesame.

In comparison,statutoryinvoluntarymurderis set forth in MCL 750.329(1),whichprovides:

A personwho wounds,maims,or injuresanotherpersonby discharginga
firearm thatis pointedor aimedintentionallybut withoutmaliceat anotherperson
is guilty ofmanslaughterif thewounds,maiming,or injuries resultin death.

Neitherstatuteincludeslanguagethat plainly indicateswhetheror not the Legislature
intendedto authorizemultiple punishments.Cf. Miller, 498 Mich at 22-23. In Miller, the Court
found thattheexpressauthorizationofmultiple convictionsin one sectionof the OWl statutein
contextofa multi-sectionstatutewhereothersectionsweresilentasto multiple convictionswas,
in fact, clear evidenceof an intent to exclude multiple convictions for violations of other
sectionsof the sameact. Id. at 24-25. No suchargumentis offered in this case. Instead,
defendantargues on appeal that the legislative intent to prohibit multiple punishmentsis
expressedin the inconsistencybetweensecond-degreemurderandMCL 750.329(1),insofar as
second-degreemurder requiresa finding of malice while MCL 750.319(1) involves .a crime
committedwithout malice. SeePeoplev Smith,478 Mich 64, 70; 731 NW2d 411(2007).
Defendantcitesno authorityfor thisproposition,norarewe awareofany. To the contrary,when
anoffenserequirescriminal intent, thenecessarymensrea is simply anelementof the offense.
See,generally,Peoplev Kowalski,489 Mich 488, 499 n 12; 803 NW2d 200 (2011). And, when
comparingelementsundertheabstractlegal elementstest,if offensescontaindiffering elements,
convictionunderbothdoesnot constitutea doublejeopardyviolation.3 SeePeoplev Strawther,
480 Mich 900; 739NW2d 82 (2007);Peoplev Werner,254 Mich App 528, 535-536;659 NW2d
688 (2002). In short, the abstractlegal elementstest appliesin this caseand, given that the
offensesat issueobviouslyinvolve differentelements,therewasno doublejeopardyviolation.
SeeSmith,478 Mich at 70 (detailingdiffering elementsof second-degreemurderand statutory
manslaughter);Strawther,480 Mich at900.

IV. SENTENCING

~ Indeed,while defendantframeshis argumentas oneinvolving doublejeopardyprinciples,in
actualityhis complaintis that thejury reachedinconsistentverdictsinsofarasit convictedhimof
bothsecond-degreemurderrequiringmaliceandstatutoryinvoluntarymanslaughterunderMCL
750.329(1),which must be committedwithout malice. As noted, this claim of inconsistency
doesnot amountto a doublejeopardyviolation. SeegenerallyPeoplev Wilson, 496 Mich 91,
102; 852 NW2d 134 (2014). Moreover, inconsistentverdictswithin a single jury trial are
permissible and do not require reversal.Peoplev Putman,309 Mich App 240; 870 NW2d593
(2015). Juries are not held to any rules of logic nor are they requiredto explaintheirdecisions.
Peoplev Vaughn,409 Mich 463, 466; 295 NW2d354 (1980).
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Defendant lastly argues that he is entitled to resentencingbecausethe trial court
sentencedhim at the low end of the sentencingguidelinesrange,basedon its erroneousbelief
that it wasboundto sentencehimwithin theguidelinesrangeabsenta substantialandcompelling
reasonfor adeparture. In keepingwith this Courtsdecisionin Peoplev Terrell, Mich App
_; — NW2d— (2015)(DocketNo. 321573),weremandfor Crosbyproceedingsin accordance
with theproceduressetforth in Lockridge.

In Lockridge,498 Mich at 364, our SupremeCourtheldthat the rule from Apprendiv
NewJersey,530 US 466; 120 S Ct 2348; 147 L Ed 2d 435 (2000),asextendedby Alleynev
United States,570 US _; 133 5 Ct 2151; 186 L Ed 2d 314 (2013),appliesto Michigans
sentencingguidelines and renders them constitutionally deficient the extent to which the
guidelinesrequirejudicial fact-findingbeyondthe facts admittedby thedefendantor foundby
thejury to scoreoffensevariablesthat mandatorilyincreasethefloor oftheguidelinesminimum
sentencerange. . . . To remedytheconstitutionalviolation, the CourtseveredMCL 769.34(2)
to the extentthat it is mandatoryandheldthat sentencingcourtswill hereafternot be bound
by the applicablesentencingguidelinesrange[.] Lockridge,498 Mich at 391-392. The Court
also struck down MCL 769.34(3),which required a substantialand compelling reasonto
departfrom theguidelinesrange,andheldthat acourtmayexerciseits discretionto departfrom
the guidelinesrangewithout articulating substantialand compelling reasons. Id. Following
Lockridge,a departuresentenceneedonly be reasonable.SeePeoplev Steanhouse, Mich
App ; — NW2d— (2015)(DocketNo. 318329),slip op at21-24.

With respectto a defendantsentitlement to relief on appeal,in Lockridge, the Court
specified that unpreservedclaims of error involving judicial fact-findingwere subjectto plain
error analysisand that plain error cannot be establishedwhen (1) facts admitted by the
defendantand (2) factsfoundby thejury were sufficient to assesstheminimumnumberof OV
pointsnecessaryfor thedefendantsscoreto fall in thecell ofthesentencinggrid underwhichhe
or shewassentenced.Lockridge,498 Mich at 394-395. Conversely,a defendantwill have
made a thresholdshowing of error if there is no upward departureinvolved and the facts
admittedby a defendantor found by thejury verdict were insufficientto assessthe minimum
numberof OV pointsnecessaryfor thedefendantsscoreto fall in thecell ofthesentencinggrid
under which he or shewas sentence. Id at 395. A defendantwho makesthis threshold
showingofpotentialplain error is entitledto a Crosbyremandfor further inquiry. Id.

Following Lockridge,this Court hasaddressedpreservedclaims of sentencingerror and
determinedthat a Crosbyremandis appropriate,evenin the absenceof evidencethat judicial
fact-findingincreasedtheminimumsentence,if the trial courtsuseof thesentencingguidelines
wasmandatoryatthetimeofsentencing.Mostnotably, in Terrell, thisCourt explained:

In [Peoplev Stokes,— Mich App _; — NW2d — (2015)]this Court concluded
that where judicially-found facts increasedthe minimum sentenceguidelines
range,the properremedywasto remandfor the Crosbyprocedureto be followed
to determinewhetherthe error washarmless. In this case,however,anyjudicial
fact-finding did not increase the minimum sentenceguidelines becausethe
scoring was supportedby thejury verdict. Nonetheless,we adoptthe remedy
crafted in Stokesasthe appropriateremedyhere,becauseregardlessof the fact
that judicial fact-finding did not increase defendantsminimum sentence
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guidelinesrange,the trial courtscompulsoryuseof theguidelineswaserroneous
in light of Lockridge. Here, the trial court was not obligated to sentence
defendant within the minimum sentenceguidelines range and, instead, was
permittedto departfrom the guidelinesrangewithout articulatinga substantial
and compelling reason,so long as the resulting sentencewas itself reasonable.
Therefore,we concludethat a remandfor the Crosbyprocedureis necessaryto
determinewhetherthe error resulting from the compulsoryuseof the guidelines
washarmless.[Terrell, slip op at 9 (footnotesomitted).]

In this case,the sentencingguidelinesasscoredresultedin a recommendedminimum
sentencerangeof 180 to 300 monthsor life. Thetrial court imposeda sentenceatthe lowestend
of that range. In doing so, the court commentedthat it cannotgo below the guidelines.
Defendantdid not objectat sentencing,andhedoesnot argueon appealthatjudicial fact-finding
alteredthe minimumguidelinerangeasrequiredto establishplain errorunderLockridge. But,
defendantdid movethis Court for a remandfor resentencingunderLockridge. UnderTerrell,
this was sufficient to preservehis Lockridge challenge. See Terrell, slip op at 8 & n 38.
Moreover,as in Terrell, defendantwas sentencedbeforethe SupremeCourtdecidedLockridge,
which significantly alteredthemannerin whichatrial court is to considerandapply thestatutory
sentencingguidelines. Consequently,becausethe trial courts compulsoryadherenceto the
guidelinesrangewas erroneous,in keepingwith Terrell, we remandfor Crosbyproceedings.
Defendanthasthe optionof avoiding resentencingby promptly notifying the trial court of that
decision.Lockridge,498 Mich at 398. If notification is not receivedin a timelymanner,thetrial
courtshouldcontinuewith theCrosbyproceedingsasdescribedin Lockridge.

Affirmed and remandedfor furtherproceedingsconsistentwith this opinion. We do not
retainjurisdiction.

Is! CynthiaDianeStephens
/s! JoelP.Hoekstra
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STATE OF MICHIGAN -

COURT OF APPEALS

PEOPLEOF THE STATE OF MICHIGAN, UNPUBLISHED
April 5, 2016

Plaintiff-Appellee,

v No. 324018
Wayne Circuit Court

THEODOREPAUL WAFER, LC No. 14-000152-FC

Defendant-Appellant.

Before: STEPHENS,P.J.,andHOEKSTRA and SERVITTO,JJ.

SERvIrro,J. (dissentingin part andconcurringin part).

I respectfully dissentfrom themajoritysconclusionthatdefendantsconvictionsfor both
statutory involuntary manslaughterand second-degreemurder,arising from the death of one
victim, do not violatethedoublejeopardyprohibitionagainstmultiple punishmentsfor the same
offense. In all otherrespects,I concurwith themajority.

The majority sets forth the correctanalysisto use in order to determinewhetherdual
convictions violate the multiple punishmentsprohibition of doublejeopardy. As statedin
Peoplev Miller, 498 Mich 13, 18; 869 NW2d 204 (2015),the multiple punishmentsstrandof
doublejeopardyis not violated if the Legislaturespecificallyauthorizescumulativepunishment
undertwo statutes.And,wheretheLegislatureexpressesa clearintentionin a statuteto prohibit
multiple punishments,it will be a violation of themultiple punishmentsstrandfor a trial court
to cumulativelypunish adefendantfor bothoffensesin asingletrial. Id. Thus:

whenconsideringwhethertwo offensesarethe sameoffensein the contextof
the multiple punishmentsstrand of doublejeopardy,we must first determine
whetherthe statutory languageevincesa legislative intent with regard to the
permissibilityofmultiple punishments.If the legislative intentis clear,courtsare
requiredto abideby this intent. If, however, the legislative intent is not clear,
courtsmust thenapply the abstractlegal elementstest articulatedin [Peoplev]
Ream[, 481 Mich 223; 750 NW2d 536 (2008)] to discern legislative intent.
[Miller, 498 Mich at 19].

I disagree,however,with the majoritys conclusionthat neither the statutegoverningsecond
degreemurder, MCL 750.317, nor the statute governing involuntary manslaughter,MCL
750.329(1),plainly evincea legislativeintentwith respectto multiple punishments.Becauseof

—1—

R
E

C
E

IV
E

D
 by M

SC
 3/30/2018 1:18:46 PM



my disagreement,I would further find that the test articulatedin Ream,supra, neednot be
utilized.

MCL 750.317 states,simply, that [a]ll other kinds of murdershall be murderof the
seconddegree,andshallbe punishedby imprisonmentin thestateprisonfor life, or any termof
years,in the discretionof the court trying the same. While this statuteitself doesnot define
what, exactly,constitutesseconddegreemurder,or articulatethespecific elementsnecessaryto
convict a defendantof thecrime, it is long familiar that seconddegreemurderfinds its genesisin
thecommonlaw. See,Peoplev King, 58 Mich App 390,401; 228 ~TW2d391 (1975). Indeed,at
commonlaw, murder embracedall unlawful killing donewith maliceaforethought. Peoplev
Scott,6 Mich 287, 292 (1859). As explainedin Scott,

Murderunderourstatuteembraceseveryoffensewhich would havebeenmurder
at common law, and it embracesno other crime. But murder is not always
attendedwith the samedegreeof wicked design,or, to speakmore accurately,
with thesamedegreeofmalice. .

The statute,recognizingtheproprietyof continuingto embracewithin the same
classall casesofmaliciouskilling, has,nevertheless,divided theseoffensesinto
different gradesfor the purposesof punishment,visiting thosewhich manifest
deepmalignitywith theheaviestpenaltiesknownto our law, andpunishingall the
rest accordingto a sliding scale,reaching,in the discretionofthe court, from a
very moderateimprisonmentto nearlythe samedegreeof severityprescribedfor
thoseconvictedof murderin the first degree. Eachgradeof murderembraces
somecaseswherethereis a directintentto takelife, andeachgradealsoembraces
offenseswherethedirectintent wasto commitsomeothercrime. .

we hold murderin the first degreeto be that which is willful, deliberate,and
premeditated,and all othermurdersto be murderin theseconddegree.

[Scott,6 Mich at292-294]

Thus, it is hardly a newprinciple that bothat commonlaw and today,one of the elementsof
seconddegree,or common-law,murderis malice. People v Goecke,457 Mich 442, 463; 579
NW2d 868 (1998). The malicenecessaryto supportsecond-degreemurderis definedasthe
intent to kill, the intentto causegreatbodily harm,or the intentto do anactin wantonand wilful
disregardof the likelihood that thenatural tendencyof suchbehavioris to causedeathor great
bodilyharm. Id. at466.

The manslaughterstatute, MCL 750.329(1),provides that [a] personwho wounds,
maims,or injuresanotherpersonby discharginga firearm thatis pointedor aimedintentionally
but without malice at anotherpersonis guilty of manslaughterif the wounds, maiming, or
injuries result in death. The clear languagein MCL 750.329(1)clearly and specifically
excludesa mens rea of malice. And, the common-lawdefinition of manslaughteris the
unintentionalkilling of anothercommittedwith a lessermensrea [thanthe malicerequiredfor
murder] of grossnegligenceor an intent to injure[.] Peoplev McMullan, 284 Mich App 149,
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152; 771 NW2d 810 (2009) (internal quotationsand citation omitted), affd 488 Mich 922
(2010).

There would have beenno needto add the limitation but without malice in the
manslaughterstatutehadtheLegislatureintendedto authorizedualpunishmentsfor bothsecond
degreemurderandmanslaughterunderthesecircumstances.Rather,theLegislaturewouldhave
simply remainedsilent on the mensrea element. The fact that it did not do so supportsa
conclusionthat the Legislatureexpresseda clear intent in the manslaughterstatuteto prohibit
multiple punishmentsfor manslaughterandmurder. SeeMiller, 498 Mich at 18. And, wemust
presumethattheLegislatureknowsoftheexistenceofthecommonlaw whenit acts.Peoplev
Moreno,491 Mich 38, 46; 814 NW2d 624 (2012). Thus, in enactingthe manslaughterstatute,
the Legislaturewaswell awarethat seconddegreemurder,at commonlaw andcontinuingtoday,
required a malice element and expressly and purposely excluded this element from the
manslaughterstatuteasadistinguishingfeature.

Given the Legislaturesawarenessof the requisiteelementof malicefor seconddegree
murderand its expressexclusionof a maliceelementin the manslaughterstatute,I would find
thattheLegislatureexpresseda clearintent in MCL 750.329(1)to prohibitmultiple punishments
for thesetwo crimes. Defendantsconvictions of and punishmentsfor both seconddegree
murderand manslaughterin the deathof one personthus violated the multiple punishments
strand of doublejeopardy. Miller, 498 Mich at 18. I would therefore vacatedefendants
manslaughterconvictionon doublejeopardygroundsand,on remand,directthetrial to consider
(in additionto the Lockridge sentencingissue)what effect, if any, vacatingthe manslaughter
convictionhason defendantsappropriatesentence.

!s! DeborahA. Servitto

Peoplev Lockridge,498 Mich 358; 870NW2d 502(2015).
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